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Tee Gtetaene’ It is gratifying tu note that the National Citizens’ 
League’s Work. League, which is carrying on the agitation for mon- 
etary reform, is pursuing methods somewhat more 
practical than those which were used at the outset. An examination of 
the literature recently issued encourages the hope that it will eventually 
develop into ary educational instrumentality that will work out practical 
results. But even today it continues to lean too strongly to the advo- 
cacy of the Aldrich plan iz detai/, which seriously impairs its usefulness, 
since it must be regarded partisan so long as it continues to do so, and 
hence less influential than it might be. It should be patent to its man- 
agers, by this time, that if the issue were to be adopting the Aldrich 
plan as its stands, or nothing, the result would be nothing. There is 
still abundant time to steer a course less biased and hence more potent 
in convincing the average reader. This is an important point for edu- 
cational purposes, and should not be under-estimated. The fact that the 
American Bankers’ Association, under an apparent spell of hypnotism 
endorsed the Aldrich plan fully last November, does not mean that the 
bankers are so strongly in favor of it; and the business men in general 
are even less so; and the public at large is for the most part at sea and 
lcoking for practical guidance. 


The Exclusion ot !t is one thing to approve the general trend and 
Small Banks. purpose of the Aldrich plan; it is quite another 
thing to indorse the details. It is useless to 

tell the people that the plan contemplates associating all the banks, and 
then have them find out upon reading the bill that 6,000 banks are ar- 
bitrarily excluded, which means that more than 20 per cent. are deprived 
of the direct benefits ; and these are all small banks, which, in a recently 
published pamphlet of the League are particularly urged to approve the 
plan. Towhatend? To fortify the discrimination against them? The 
pamphlet in question is an excellent document and will be welcomed by 
many who are seeking light. It deals in a thorough-going manner 
with the great usefulness of the little banks, points out how they should 
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be helped when in need; but it does mo¢ say one word about their exclu- 
sion in the monetary bill, nor suggest that this omission must be cor- 
rected. Yet if the reform is to be as ‘‘ democratic’’ as it is said to be, 
this discrimination must be prevented. 


The Central Bank Again: the League persists in saying that a cen- 
Scare. tral bank is a political impossibility in this 
country ; but if the plan in question does not 
provide for centralization of banking in most particulars, the meaning 
of those words must have undergone a radical change. Intelligent people 
are not deceived by this make-believe ; bankers are speaking of the pro- 
posed association as a central bank because it is so. The fear of ghosts 
is one of the things that should be eliminated in an enlightened prop- 
aganda on this subject. In proposing and advocating a centralized reg- 
ulation of banking functions, it seems too much like the well-known act 
of ‘* biting off one’s own nose’’ to say that central banking is anathe- 
ma among our people. Hence this line of ‘‘ argument ’’ should be cut 
out, otherwise the labor is certain to be increased by just that much. 
If we start out by telling the people we do not propose a central bank 
because we believe they are afraid of it, how far can we look for their 
support, when they find out by reading the plan thatit is either a central 
bank ora *‘ What-is-it,’’ that is proposed? The fact that it differs from 
European central banks does not alter its essential character; neither 
does the naming it ‘‘ Reserve Association’’ do so. It is far better to be 
entirely frank with the people if one wants to win their support. 


Tre “Money Trust” The delay in beginning the investigationofthe 
Investigation. alleged ‘‘ money trust’’ has finally been ex- 
plained. No man capable of conducting the 

investigation as attorney would undertake it under the limited scope of 
the power granted the Committee on Banking and Currency, and hence, 
in order to obtain the assistance of Messrs. Samuel Untermeyer and E. 
H. Farrar, Chairman Pujo was induced to ask the House of Representa- 
tives to enlarge the field of the inquiry, substantially as it was first 
planned by the radical element among the democrats. This is of course 
the only way to completely cover the subject in all its ramifications; and 
the names of the attorneys should be a sufficient guarantee that there 
will be no mere playing to the galleries, but actual, serious work. On 
the other hand the delay in beginning is apt to have a detrimental effect. 
The report is that the inquiry may be suspended when Congress adjourns 
in the summer, to be renewed in the fall. Such a break in the continu- 
ity of the investigation may be useful for political purposes, but not 
otherwise. It will mean suspense and hence be detrimental to legitimate 
business. It is distinctly wrong for legislators to adopt such methods 
for the sake of possible partisan advantage. The value of an inquiry 
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in such circumstances is materially diminished and hence the resulting 
benefit is often negligible. 


The Stee! Inquiry 4 foretaste of what may be looked for is perhaps 
Report. indicated by the reportof Representative Stanley, 
the chairman of the committee which has been in- 
vestigating the United States Steel Corporation. Upon the whole this 
inquiry has been conducted in a manner calculated to produce the facts, 
even though some features are of questionable value. The one feature of 
the report which the press has seized upon and made sensational is based 
almost entirely upon deductions from other facts developed in the hear- 
ings. Thatis the statement showing that the men in control of the 
Steel Corporation are also in control of so many other corporations, 
financial, industrial and transportation, that they practically constitute 
the “‘money trust.’’ The capital represented in these corporations 
dominated by the men in Steel is given as $35,500,000,000 including both 
stocks and bonds ; this sum is more than one-fourth of the entire wealth of 
the Nation, and therein lies the supposed menace. Is it safe to have the 
control of so large a part of our aggregate wealth concentrated in so few 
hands? Only 23 names are included in the list given of these “‘control- 
lers,’’ and it does not include the few men who dominate in the Standard 
Oil Co. and the Tobacco companies. The table covering the railway 
interests totals $10,355,000,000 of the aggregate of $18,300,000,000 in 
these companies. This is so ponderous a presentation, that even if there 
were considerable exaggeration it would still mean that the subject should 
be considered most seriously. 


Pertinent Questions The head and front of this group is Mr. J. 
Suggested. Pierpont Morgan, and there is little que‘‘fion 
but that he is fully recognized by the others 

therein as leader. It is hence a proper matter for inquiry whether 
the country’s welfare is safe in his dominance; which in turn brings up 
other questions. Thus: Is it not necessary, and has it not been necess- 
ary in the past decade, that the industrial evolution be directed practi- 
cally by a single mind with the full capacity for such direction in every 
avenue of the development? Could the country have advanced in its 
material affairs in anything like the measure which has been exhibited 
without the dominant influence of sucha mind? Have the benefits thus 
derived not been much more than sufficient to offset the injuries that 
have been suffered in consequence thereof? In 6ther words, having in 
mind the greatest good to the greatest number as the chief end of our 
politico-economic organization, has not that end been achieved. Final- 
ly, however, comes the question: Where is the mind of equal capacity to 
continue this tremendous work? Or must it now be handled in another 
manner? ‘Can the country’s development be carried on without con- 
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tinued concentration of such power? No one has yet suggested how 
this can be done, except in ‘‘glittering generalities.”’ 


The Committee’s The Pujo committee, in its zeal to carry out the 
Queries. plan expeditiously, and get at certain facts with- 
out calling so many witnesses, has roused much 
criticism by including in its questions some points regarded as too 
prying by some of the banking institutions addressed. We have thus 
the unique experience of having a legislative committee asking for an 
amendment to a fifty-year old law, merely for the purpose of eliciting 
facts in its own way, a process which that law apparently did not pro- 
vide for. (It is interesting here to note that the charter of the old 
Bank of the United States specifically conferred upon Congress the 
power, by committee, to make any examination of the Bank and its 
business conduct which it saw fit to undertake. But this was omitted 
in the National Bank Act.) The Pujo committee can unquestionably 
summon any person, whether connected with a national or a state 
banking institution, require full evidence and the production of books 
and papers. It was probably regarded much more expensive and time- 
consuming to follow. this course; hence the list of questions. But the 
procedure adopted shows that the committee was lacking in perspi- 
cacity. The questions which have aroused objections relate to subjects 
upon which only a comparatively few men in the banking business 
could give information. If the committee had had real expert advice, 
the subject could have been handled without friction. As it is the 
inquiry forms omit several pertinent questions which should have 
been included; questions as to which no objection could have been 
raised, the replies to which would have been of very considerable 
value to a body endeavoring earnestly to get at the facts which 
affect the subject of the inquiry. 


The Titanic Disaster. The disaster to the steamship Titanic which 

shocked the people of two continents, was 
in many respects the most appalling calamity of a decade. The 
money value of the losses sustained is a bagatelle compared with the 
loss of life including as it did, so large a number of individuals whose 
lives meant something more to the worldthan merely being part thereof. 
As great, in another sense, is the loss of confidence in the safety of ocean 
travel which was disclosed; the inefficiency of the most modern de- 
vices, the dominating desire for high speed, and the inadequacy of the 
laws that are supposed to assure safe travel and rescue in case of 
accident. The inertia of legislators is illustrated pointedly by cases 
such as this; it seems always to require a catastrophe to bring about 
adequate laws to protect life. It happens that in this. instance the 
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fault was international; not only this country, but apparently all 
others, have antiquated laws, to protect lives on sea-going vessels, 
which are useless; and each country is now talking very loudly of 
reform in this particular. This very loudness of talk, in this country 
at least, should put the people on guard; for unless the people keep a 
watchful eye on the subject and a persistent demand is voiced, the laws 
will still be defective, so potent is that vicious inertia in legislative 


halls. 
| 


naliwave end The address of Mr. L. E. Pierson, president of the 
Bills of Lading. Irving National Exchange Bank of New York, at 
the Louisiana Bankers’ Convention last month, in- 
cluded a vigorous and timely criticism of the railway companies on their 
attitude on the bill of lading question. The BANKING LAW JOURNAL 
has repeatedly pointed out that the crux of the question lies in the eva- 
sion by the companies of responsibility for the acts of their agents ; they 
were able to exempt themselves from all liability for damage resulting 
from false bills, where no goods were actually delivered, whether through 
fraud or negligence of their agents. It is an astonishing situation in 
commercial practice, which Mr. Pierson described as follows: 


It is conservatively estimated that in the last three years over 
$10,000,000 has been lost through advances on bills of lading, simply 
because the railroads will not co-operate to protect the merchants and 
banks, who, both in this country and abroad, furnish the money to cre- 
ate the shipments out of which they profit. * * 

Every attempt to secure legislation from Congress which would cor- 
rect the evils of the Friedlaender decision of the Supreme Court, referred 
to previously, and protect persons advancing value on bills of lading, 
has been bitterly opposed by the railroads. 

Every attempt to secure the enactment of the Uniform Bill of Lading 
Act inthe different states has been opposed by the railroads whose agents 
continue to issue bills of lading prior to the receipt of the goods. 

Now it will naturally be asked why the railroad employs as agent a 
man who will issue a bill of lading before receipt of the goods; does 
he do it because he is careless and unfit, or criminal, or simply acting 
in disobedience of orders; or is it because his superiors, knowing of 
such practices, wilfully permit them in order to secure freight for their 
own road, in competition with other roads, by offering these inducements 
—particularly since other forms of rebating are no longer in profitable 
use. 

The answer is clear when, after exposure, the agents, instead of be- 
ing discharged or prosecuted, are still found in the employ of the same 
railroad at the same or a better salary. 

It is folly for the railroads to claim they cannot control their agents’ 
acts, and, therefore, should not be bound when no goods are received 
against bills of lading duly signed and issued by their agents. * * 

The practical railroad men now studying this subject have, so far, co- 
operated to the extent of installing a central checking bureau on export 
cotton bills of lading at the instigation of the Liverpool Cotton Confer- 
ence, and whatever else may be said regarding this bureau, it appears 





386 THE BANKING LAW JOURNAL. 


to me to be a fortunate illustration of the ease by which the railroads 
can quickly check up and protect themselves and all others concerned 
with the issue of order bills of lading. 


Prompt Action Mr. Pierson urges combined action by the bankers, 

Necessary. and no more mere talk; the remedy appears so 

simple and such a rational thing to do to protect 

our commercial financing, that it is surprising to find so much time wasted; 

in no other country would such a situation, if permitted to develop, have 

been tolerated for a fraction of the time that our bankers have been en- 
during it. Mr. Pierson recommends: 

First—Secure prompt passage in all the states of the Bill of Lading 
Act of the Commissioners of Uniform State Laws, and the enactment by 
Congress of legislation which will hold the carrier for bills of lading 
signed by their agents, whether with or without receipt of the goods. 

Second—As Congress two years ago increased the powers ot the In- 
terstate Commerce Commission,whose authority is now ample to govern 
the railroads upon the methods of issuing bills of lading, I would sug- 
gest that the Interstate Commerce Commission be vigorously petitioned 
to order—not recommend or request—but order and require all railroads 
to issue order bills of lading 


1.—On a uniform blank with proper uniform provisions. 

2.—Filled out in ink or indelible pencil. 

3.—Signed in ink with stamp of issuing office near signature. 

4.—To establish central checking offices, and there use the meth- 
ods now in use by the central bureau, with improvements 
thereon,to check promptly the issue of all export and domes- 
tic order bills of lading. 

5.—To require the proper taking up and cancelling of bills of 
lading upon surrender of goods. 


6.—To establish any other practices which will safeguard the is- 
sue of bills of lading. 


It is to be hoped that the bankers will respond vigorously. 
3 


Gold and Prices. Director of the Mint Roberts has just issued a 

pamphlet, a reprint of part of his annual report, 
in which he reviews the data relating to the world’s production and con- 
sumption of gold during twenty-one years, adding valuable material for 
the discussion of the subject of the advance in prices. Mr. Roberts is 
inclined to attribute to this great increase in the world’s money metal 
far less influence upon prices than to other factors. The extent of the 
influence is to be determined by investigation ; the data furnished will 
be very useful forthis purpose. The net results shown in the paper are 
as follows: Period 1890-1899: Production, $1,969,000,000; used in 
the arts, $570,000,000, gone into reserves $1,006,500,000, gone into cir- 
culation,etc., $383,500,000; during this period the increase in note-issues 
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amounted to $280,000,000 and in loans and discounts $2,922,000,000. 
Period 1900-1910: Production $4,037,000,000; used in the arts 
$958,000,000, gone into reserves $2,211,800,000, gone to India and Egypt 
(into hoards) $579,000,000, gone into circulation,etc.,$288,200,000; the 
increase of note-circulation during the period was $2,037,000,000, and 
the increase in loans and discounts amounted to $9,889,000,000. These 
are figures to ponder over, particularly those of the second period, cover- 
ing the past eleven years. In that period Mr. Roberts gives the in- 
crease of gold in the United States as $726,800,000, the increase of notes 
as $484,700,000, and the increase of loans and discounts as $7,687,- 


400,000. 
— 


BANKING LAW. 


Stnatindtiinn an A most frequent inquiry is one as to the 
Ofticer of Bank Acting right of a stockholder or officer in a bank 
as Notary. to act as notary in matters in which the 
bank is interested. Probably every de- 
cision, which has been made by the courts of this country involving 
this question, has been at some time referred to in the pages of the 
BANKING LAw JOURNAL. Some of the states have statutes affecting the 
question and these have been published. Now, the different states, 
which have decided cases on this point, take different views, and draw 
different distinctions, just as they do on every other point of law. The 
rule which applies to an officer does not apply to a stockholder. There 
is an important distinction between protesting paper and taking acknowl- 
edgment on a deed or other conveyance. Sometimes the question 
whether the conveyance runs to the bank, or is executed by the bank 
is important. So, it appears, that the question of the notary’s com- 
petency can arise ina number of forms. And when this number is 
multiplied by the number of states and territories one has some con- 
ception of the number of possible combinations of fact and law that 
can be created out of the question in this country. The trouble is 
that but a very small percentage of these possible combinations have 
been decided by the courts. And no one ean tell what a particular 
court will do with a particular question when it is confronted with it. 
So that the task of advising a bank whether or not a notary is dis- 
qualified to actin a certain transaction because he is an officer or 
stockholder is most unsatisfactory. 

It is not our purpose at this time to state the law as to the com- 
petency of notaries, but merely to make a few general observations. It 
must be perfectly clear that it is dangerous for a bank-to use a notary 
who, for any reason, is disqualified to act, or whose authority to act 
is doubtful. Even though a notary is qualified to act, the fact that he 
is a stockholder or officer in a bank, which is interested in the transaction 
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in question, may be made a ground of objection and in that case the 
bank is put to the trouble and expense of proving the notary’s 
authority. All possibility of difficulty can be avoided by securing 
the services of a notary who is neither a stockholder, nor an officer, 
in the bank. If the truth of these assertions be admitted it must 
follow that there is no excuse for any bank in allowing one of its 
officers, or stockholders, especially the latter, to act as notary in any 
transaction in which it is interested. 


Payment by Savings ‘The question of the liability of a savings 

Bank on bank, which had paid out money to one who 

Stolen Pass Book. had stolen a pass book issued by the bank and 

presented it to the bank, came up in the re- 

cent case of Dinini v. Mechanics’ Savings Bank of Winsted, decided by 

the Supreme Court of Errors of Connecticut, 82 Atl. Rep. 580, and pub- 
lished on page 429 of this issue of the BANKING LAw JOURNAL. 

It appeared that the plaintiff was an Italian, who could speak and 
understand but little English. The defendant was a savings bank with 
about 3,900 depositors, 100 of whom were of the same nationality as the 
plaintiff. The plaintiff opened an account in the sum of $200 and had 
made one withdrawal of $75. The pass book, which he left with his 
mother for safe keeping, was stolen from the trunk where she kept it by 
a countryman of the plaintiff named Rimondi. Rimondi presented him- 
self at the bank with the pass book, representing himself to be the plain- 
tiff, and withdrew the balance of the deposit. The clerk of the bank 
did not pay over the money until she compared Rimondi’s signature with 
that of Dinini on fileinthe bank. Inthe opinion it is stated that the 
clerk further satisfied herself as to the identity of the person presenting 
the pass book, but the method of identification which she adopted does 
not appear. 

One of the by-laws of the bank, which were printed in the pass books 
which it issued, read as follows: ‘‘ This corporation will not be re- 
sponsible to any depositor of money in this institution or to his or her 
heirs or assigns for any fraud that may be practiced upon any of the 
officers of this institution by forged signatures, or by presenting a de- 
positor’s book and drawing money without the knowledge or consent of 
the owner; and all entries of money paid, made on the depositor’s book 
by an officer of this institution, shall be deemed good and valid evidence 
of money paid, and shall exonerate the bank from any liability on ac- 
count of any fraud practiced in drawing the money of any depositor.”’ 

One conclusion which the court reached was that this by-law, as well 
as the other by-laws of the bank printed in the pass book, was binding 
upon the depositor. He was presumed to know their contents, and im- 
pliedly contracted to make his deposits according to their terms. The 
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counsel for the plaintiff contended that, inasmuch as the plaintiff was a 
foreigner, unfamiliar with our laws and language, the by-laws of the 
bank should not be regarded as binding upon him without proof that 
specific notice of the by-laws had been given tohim. But the court held 
that the by-laws were none the less effective because of this fact. 

The court reached the further conclusion that the by-laws did not 
relieve the bank from the duty of exercising reasonable care to prevent 
payments to the wrong person. But, in this instance, the bank had 
exercised proper care in making the payment, and so was not liable. 

The liability of a savings bank to its depositor, in making a payment 
to a wrong person, is one that has been many times tried out in the 
courts, and the points which came up in the present case are by no means 
novel. Cases of this kind, however, are useful as a reminder that lia- 
bility may be easily incurred in making a payment on a savings bank 
pass book. No by-law can be devised which will relieve a savings bank 
from liability where it has made a payment to the wrong party as the 
result of a failure on its part to exercise due care. Such a by-law 
would be unreasonable, and a by-law which is unreasonable will be de- 
clared invalid. The duty of taking every possible and reasonable pre- 
caution to prevent wrongful payments rests on a savings bank regard- 
less of the provisions of the by-laws which it may have adopted. 


Bond of Indemnity Where a person is called upon to make a 
Where Savings Bank payment and feels that in making the pay- 
Pass Book Lost. - ment he is running a risk of being required 
to pay the amount over again at the instance 
of some other individual, it is customary to ask for a bond of indemnity 
before making the payment. If the person towhom the payment is made 
is rightfully entitledto the money he has nothing to fear from the giving 
ofthe bond. If there is doubt as to his right to the money, then it is no 
more than just that he should give a bond, and, in any event the party 
making the payment is protected if the bond is good. But the party 
making the payment is not entitled to a bond as a matter of right. When 
he is called upon to pay money it rests with him to determine whether 
or not the payment should be made. Either he is responsible to the party 
making the demand, or he is not. If he isnot responsible he should not 
pay under any circumstances. And, if he is responsible he can fix no 
condition, such as the giving of a bond, upon making payment. The 
refusal to give a bond is no defense when he is sued on the claim. 

As an illustration of what we have said the reader might refer to the 
case of Mierke v. Jefferson County Savings Bank, 134 N. Y. Supp., on 
page 409 herein. Without going into the details of the case, which are set 
forth in full in the opinion written by Judge Merrell, it appeared that 
the plaintiff, being entitled to a pass book issued by the defendant bank, 
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had lost the book and demanded the deposit from the bank, after explain- 
ing the circumstances attending the loss. The bank officials stated that 
they would pay the deposit upon receiving from the plaintiff a bond to 
indemnify the bank in the event of its suffering any loss by reason of the 
payment. The plaintiff refused to give the bond and brought suit. His 
complaint was dismissed for the reason that it lacked certain essential 
allegations. It did not set forth the reason why the pass book was not 
produced as required by the statute of the state of New York and the 
by-laws of the bank. But the court went on and stated the law as it 
would have been applied had the complaint been in proper form. 

The court observed that the request by the bank for a bond was made 
with a view of enabling the plaintiff to obtain possession without serious 
hardship, but said that “‘ undoubtedly the plaintiff was in no wise bound 
to adopt the defendant’s suggestion as to indemnity.’’ 

The court further said: ‘‘ The statute and by-laws of the savings 
bank both provide that no payment shall be made to a depositor or his 
assignee, except on the production of the pass book representing the de- 
posit. It must however, be assumed that pass books occasionally are 
lost or destroyed and in such cases the courts cannot allow the provis- 
sions of the statute and by-laws relating to the presentation of pass books 
to be used as aninstrument of fraud. Defendant should be required to 
pay the deposit in question when plaintiff has performed all the acts which 
could reasonably be required of him, and has, prior to the commence- 
ment of the action, furnished the defendant with such evidence showing 
his inability to comply with the requirement to produce the pass book as 
would convince an ordinarily prudent man of its loss.’’ 

So, while the giving of a bond of indemnity may be a satisfactory 
arrangement, if agreed to by both parties, the party cannot demand itasa 
matter of right and cannot make the giving of such a bond a condition 
precedent to the bringing of an action against him. 


Bank’s Duty to The contract between a bank and a depositor, 

Pay Its Depositor’s who opens a checking account with the bank 

Checks. is not a very complicated affair. The chief 

duty of the bank is to pay the depositor’s 

checks when properly presented. The bank is presumed to know the 

state of the depositor’s account and, consequently, is under an obliga- 

tion to make no mistake in refusing to pay a check on the ground that 

there are not sufficient funds to meet the check, when, in fact, a suffi- 
cient amount is on deposit. . 

If a bank makes a mistake of this kind it is liable to be held 
answerable in damages. The refusal to pay a depositor’s check, 
especially if the depositor is engaged in business, works to the discredit 
of the depositor. Thé holder of the check immediately assumes that 
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the drawer delivered the check with the knowledge that it was drawn 
against insufficient funds. Information of this character passes around 
quickly and the credit of the drawer may be greatly impaired before 
he has an opportunity to square himself in the eyes of those with whom 
he transacts business. It has been said that the refusal on the part of 
a bank to pay a single check has been known to accomplish the ruin of 
a reputable merchant. This may be exaggeration but it is undeniably 
true that such a refusal has a harmful effect upon the credit of the 
drawer of a check. 

The refusal by the bank to pay the check is in the nature of a 
slander. The inference may be drawn, not only that the drawer is in 
a weakened financial condition, but that he is willing to draw his check 
without the necessary funds to pay it. In fact, in some states, where 
it is a felony to draw a check with knowledge that there is not a. suffi- 
cient amount on deposit to pay the check, the refusal of the bank to 
honor a check amounts to an imputation of crime. And the bank 
which causes the trouble, no matter how innocent it may be, or 
how excusable its error may be, stands a very good chance of having 
a jury deliberate on the amount of money which will properly reim- 
burse the discredited depositor. And when juries deliberate, the one 
thing which should receive no consideration at all from their hands, 
that is the relative wealth of the parties concerned, is the one thing 
which seems to move them most. 

The plaintiff, in the recently decided case of Siminoff v. Jas. H. 
Goodman Co., decided by the California District Court of Appeal, 121 
Pac. Rep. 939, and published on page 414 herein, was engaged in the 
business of manufacturing, selling and dealing in ladies’ cloaks and 
suits in the city of Napa, Cal. The plaintiff kept an account in the 
defendant bank. In one of his business transactions he drew a check 
for $21.05 to the order of a certain cloak company. Although the 
plaintiff had sufficient funds to pay the check, the bank marked it 
‘No funds’’ and returned it to the payee dishonored. Five other 
checks were returned to their respective payees in like manner, also 
dishonored, notwithstanding that the plaintiff's deposit was sufficient 
to pay them all. On these grounds the plaintiff sued for $75,000 
damages. 

The lower court held that the plaintiff could not recover, but on 
appeal a reversal was obtained. The defendant bank admitted that at 
common law the plaintiff would be entitled to damages, but contended 
that under section 3302 of the California Civil Code the plaintiff's 
recovery was limited to the amount of the checks. Section 3302 reads 
as follows: “‘ The detriment caused by the breach of an obligation to 
pay money only is deemed to be the amount due by the terms of the 
obligation, with interest thereon.’’ Strictly speaking the refusal of 
the bank to honor the plaintiff’s checks amounted to a ‘* breach cf an 
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obligation to pay money,’’ and would seem to come within the mean- 
ing of section of 3302. But the court held that the section would not 
apply in the present case. Without particularly specifying the reason 
why the section does not apply, the court said: ‘‘ We cannot bring 
ourselves to believe that section 3302 of the Civil Code was intended 
to take away a right of action universally conceded to exist elsewhere. 
No reason can be suggested why banks in this state should enjoy such 
immunity. It is no sufficient answer to the cases cited, and numerous 
others to like effect, that in these jurisdictions no statutory rule of 
damages, as we have in section 3302, is enacted.’’ 

The opinion in this case, on pages 416 and 417 of this number, may 
be referred to for a statement of the law as to the right of a depositor 
to recover damages where his bank wrongfully refuses to honor his 
check. 

3 


The Ninety Days [nthe case of Mierke v. Jefferson County Sav- 
Clause. ings Bank, recently decided by the New York 
Supreme Court, (see page 409) the savings bank 

defendant had adopted the following by-law: 

“This bank will, asa rule, pay all deposits on demand, yet it reserves 
theright to require ninety days notice at its office of intention towithdraw 
deposits; the intent of this rule being solely to protect the bank and its 
depositors in times of public excitement and danger, and no suit or other 
proceedings in any case shall be taken by any depositor to enforce pay- 
ment until the expiration of said ninety days.’’ 

The bank set up this rule as a defense to an action against it to recover 
a deposit, claiming that the plaintiff had brought his action prematurely. 
It was held that the claim was bad for two reasons. In the first place 
it did not appear that the bank had ever required the notice. And, in 
the second place it did not appear that the deposit was demanded in a 
time of public excitement and danger, whereas the rule expressly de- 
clares that its object was for the protection of the bank and its depositors 


in such times. 
eel 


The Index-Digest. | The large number of subscriptions received for 

the legal index-digest of the BANKING LAW 
JouRNAL from January, 1900, to June, 1912, has not only made pos- 
sible the publication of this work but has enabled us to make a number 
of improvements on the plan originally announced. 

We now confidently believe that this book will present the most con- 
cise and comprehensive outline of the law of banking and negotiable 
instruments that has ever been puvlished. We shall be glad to for- 
ward complete details of the book to any one interested. 


‘ 





THE OPPOSITION TO THE NATIONAL RESERVE 
ASSOCIATION BILL. 


A SYMPOSIUM OF THE OBJECTORS. 


The objections urged against the bill reported by the National Mone- 
tary Commission for the creation of a Reserve Association, upon the 
lines proposed by ex-Senator Aldrich, are not only quite numerous, but 
also pertinent. 

It is deemed desirable to present some of them in such a manner as 
will enable readers of the BANKING LAW JOURNAL to consider them 
seriously and reach conclusions as to their value, intelligently. 

The objections are classifiable thus: 

a. Those directed against the nationalization or centralization 
feature. 

b. Those directed against the constitution and control of the or- 
ganization proposed. ; 

c. Those directed against the methods of operation contemplated. 

The objectors aligning themselves in the first-mentioned class op- 
pose the central organization for several reasons. 


OBJECTIONS TO THE CENTRAL BANK FEATURE. 


Tnus Mr. Victor Morawetz, the weil-known publicist says: 

The creation of a central bank involves something more than the 
concentration of the reserve money of the several banks in a common 
depository subject only to the order of the depositing banks. The mere 
custody of the reserve money by a central“depositor, would accomplish 
no useful purpose. The purpose and the effect of concentrating the 
reserves in a central bank is to vest in the central bank a large amount 
of credit power based on the reserve money so obtained, and to enable 
the management of the bank, in its discretion, to use this reserve 
money and the credit power which it confers, for the purpose of con- 
trolling, regulating and protecting credit conditions throughout the 
country. * * 

The territorial expanse of the United States is as great as that of all 
the countries of Europe combined. In Europe each country has its own 
central bank, but no one country of Europe can be compared with the 
whole of the United States. The business interests and financial re- 
sources of the United States are not centralized and cannot be central- 
ized to the same extent as the business interests and financial resources 
of a single country of Europe. Only a central bank for the whole of 
Europe would furnish a fitting precedent for a central bank for the 
whole of the United States. Business conditions in the different sec- 
tions of the United States vary widely, and there exists a strong and 
growing sectional feeling of opposition to the concentration of financial 
powerin few hands or in any section of the country. Yet,inasmuch as New 
York is the principal financial center of the country, the principal sphere 
of activity of a central bank necessarily would be in New York and often 
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in Wall Street, even though its nominal head office should be located 
elsewhere. * * 

A central bank would not prove a safe and useful institution in the 
United States unless its management could always be kept in the hands 
of strong men, free from political influences and ambitions, familiar 
with the large problems of finance as well as with the routine of the 
banking business and enjoying the confidence of the people in all sec- 
tiors of the country. The problem of securing such a management has 
not been solved. It has been suggested that some of the directors 
should be elected by the shareholders of the bank, or by the national 
banks throughout the country, that some of them should be appointed 
by the government, and that the board should be made up of represen- 
tatives of different sections of the country and of different industries; 
but such acomposite board probably would suit no one and surely would 
not prove efficient or safe * * 

The administration of a central bank in the United States would 
probably become the source of endless sectional differences and dissen- 
sions and would soon become a political issue. Though a central bank 
in the United States might be created by an act of congress, no act of 
congress could create the business conditions, the customs and the 
political methods and traditions which in foreign countries have made 
central banks safe and serviceable institutions. * * 

The objections to the creation of a single central bank for the whole 
of the United United States would not apply to the creation of banks 
in different sections of the country, to act as sectional depositories of 
bank reserves and, in a measure, to perform the functions of sectional 
central banks. Such sectional concentration of bank reserves and sec- 
tional centralization of banking power would be both practicable and 
desirable. * * 

The several divisional reserve banks should form a central associa- 
tion with power to prescribe uniform rules and regulations for the con- 
duct of their business, and the association also should have power to 
make such arrangements as may be found expedient for the purpose of 
facilitating exchanges between the different sections of the country. * * 

Mr. Henry W. Yates, president of a national bank in Omaha, Ne- 
braska, bases his objections upon different points; he says: 

If a Reserve Bank with its $300,000,000 of capital and forty-five di- 
rectors with fifteen branches having each at least thirty directors, to- 
gether with a full corps of governors, deputy governors, managers, 
deputy managers and other employees, can do no more business than 
is prescribed for it in this bill, it would hold a ridiculous and absurd 
position in the financial world. 

That this statement is not overdrawn is clearly seen by reference to 
those clauses in the bill which define the scope of the bank’s operations. 

First: it can receive no deposits except from banks owning its stock 
and the United States. Upon these deposits no interest can be paid. 

Second: It can make no loans or discounts except upon paper re- 
ceived from banks maintaining with ita deposit account, and this paper 
must be endorsed by the banks from whom it is received. * * 

The main purport of the measure seems to be based upon the theory 
that the borrowing of money by banks has demonstrated the chief weak- 
ness of our financial system, and that this will be removed by provid- 
ing for them a larger, field in which they may borrow. 

But this theory is wrong; the banks of the United Stateg are not as 
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a rule borrowers. On the contrary it has with them always been con- 
sidered somewhat discreditable to show ‘‘rediscounts’’ or ‘*bills payable’’ 
in their published statements. 

If the borrowing of banks therefore is to be the only discount busi- 
ness of the Reserve Bank, it can be easily seen how slim its transac- 
tions would be for ordinary times. 

Nearly all that the proposed law gives the Reserve Bank to do could 
just as easily be done in the Treasury Department, through the use of 
a portion of the cash reserves of banks if concentrated there. The ex- 
isting Aldrich-Vreeland Law would supply for panic times the same 
service given by this act to the local associations. 

Mr. J. H. Cowperthwait,a close student of the situation,in a published 
pamphlet says: 

The development of open discount markets and with them of the 
principles of central banking would proceed more naturally, however 
slowly and uncertainly in any case, in our country of vast and varied 
interests ifthere were established many reserve associations, than if there 
was established only one with many branches. Senator Aldrich names 
Washington as the headquarters of a central reserve system and at once 
we have difficulty, for New York is the financial centre of the country, 
and banks and bankers, all over the land would continue to keep bal- 
ances in New York without regard to any new scheme. Therefore,when 
a dangerous situation should appear, either the managers of the New 
York branch would act quickly and without regard for the Washington 
headquarters or would waste valuable time in explaining matters to Wash- 
ington officials and getting their advice, although these officials would 
not necessarily be in such intimate touch with financial affairs as to know 
what advice to give. The most important assistance in central banking 
which might be given by such head officials located in Washington, would 
be the vigorous wielding of an O. K. rubber stamp and they might be 
denied even this exercise excepting for a few months in future crises. 
Of course it can not be expected that the Aldrich Plan would increase 
the frequency of panics and so give the officers enough to do to keep 
them out of political mischief. 

It is reasonable to suppose that future political control of separate 
reserve associations would be impossible although quite probable for 
one association with branches, especially if the one should have head- 
quarters in Washington, the country’s political centre. And if any un- 
forseen evil should be found in any separate reserve association it could 
be easily corrected by the Government while an evil in a great reserve 
association, ramifying through the whole country, might be too closely 
associated with an evil of governmental administration itself. The best 
chance for the development of great discount markets seems to lie in 
each market having its own reserve association to depend upon in time 
of need, the manager in each case, being closely in touch with local con- 
ditions, understanding the value of local securities and of local commer- 
cial paper and standing ready to act quickly and intelligently and with 
no more consideration for politics than is ever shown by the officers of 
any one of the clearing-house associations throughout our country. * * 

Monopolistic control of separate reserve associations would be as im- 
possible as it now is of clearing-house associations, for each member- 
bank and member-trust-company would have one vote as is now the case 
in clearing-house associations, no regard being given to the comparative 
importance of different members. If each reserve association existed 
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only by virtue of a federal charter there would be the same governmental 
supervision as there is now over national banks and any monopolistic 
tendency in any association could be promptly checked. * * 

An experiment of great and far-reaching importance is involved 
either in establishing a national association with branches, as proposed 
by Senator Aldrich, or in establishing separate associations, as herein 
proposed, and this experiment involves a new use of finance, the most 
subtle, pervasive and powerful of all the forces of modern life. In ar- 
ranging to use a force which no potentate may ignore and which every 
government must consider before beginning either constructive or de- 
structive operations, caution seems to be in order. Mistakes will be 
made in case either proposition be adopted; but in one case, mistakes 
may be rectified easily, while in the other they might be very serious 
and very difficult toovercome. A national association, with some presi- 
dential appointees; with the privilege of receiving the Government’s 
money; and, with the duties and advantages pertaining to the financial 
agency of the Government, including the issuing and redeeming of 
paper money, would have power which the country, later on, might have 
good reason for wishing to withdraw exactly as it had good reasons for 
not renewing the charter of the first or the second Bank of the United 
States. Nowthe withdrawal of power or privilege, once given, is sure 
to be difficult because those who enjoy it are in position actually to use 
their power or privilege in the effort to keep it. If we should establish 
a national association with branches and should find out, upon trial, 
that we ought instead to have established separate associations, great 
obstacles would be found in the way of dissolution; while, on the con- 
trary. if we should establish separate associations it would be compara- 
tively easy to bring about their amalgamation, should the people so de- 
sire, which is not to say, however, that I think the people ever would be 
so foolish as to so desire. The charters of separate reserve associa- 
tions could be amended or revoked by act of Congress; whereas, the 
charter of the national association, under the Aldrich Plan, is to be 
given a half-century of life with the congressional right even to amend 
occurring only once in ten years! And what political power and abuses 
of power might not be developed in ten years by the few men who 
would come to the top in the National Reserve Association ? How could 
there be an adequate organization in opposition to the will of these 
men, in order to amend the charter excepting in a way satisfactory to 
them? Twenty years was the allotted life of the charters of the first 
and the second Banks of the United States; and, neither bank was able 
to get authority to live any longer although each bank begged for it. 
There was no question of solvency; the people found out that they did 
not want a financial institution of national scope. Ordinary common 
sense would seem to make it unnecessary now to find this out again by 
a third experiment. : 


Senator Newlands, of Nevada, has a similar plan of separate asso- 
ciations, but with a central board rather than a central organization; 
the board to have no powers of control. As to the Aldrich Plan he 
says: 

There aré two objections, that it practically creates a central bank, 
concerning which there will be a great difference of opinion between the 


two political parties, and the other that with the concentration of the 
money power of the country now existing such central bank would fall 
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under the control of such power, and that the perversion of the proper 
function of banking from that of advancing exchange to that of promo- 
tion and speculation would continue. Even if the Aldrich plan be 
theoretically and economically sound,I regard it as utterly impracticable 
at present, because of the balance of the political parties, each control- 
ling a part of the government, and because of the universal distrust of 
certain powerful banking groups, to give it the sanction of law. Nor 
do I think that the reasoning regarding a central bank which would ap- 
ply to similar institutions in England, France and Germany can be ap- 
plied to America, a union of forty-six states, most of which in area and 
population will some time rival those great countries. 

It must be recollected also that in those countries the national power 
is absolute over commerce in its entirety, whilst in our country the na- 
tional government is absolute only in interstate and foreign commerce, 
the state commerce being under the jurisdiction of the respective states. 
As, therefore, commerce itself under our system of government is di- 
vided into two parts—one part under the control of the states and the 
other part under the control of the union of states, or the nation, it is 
desirable that in the exercise of the regulating power we should have 
regard to the states as the units or subdivisions with reference to which 
the national power is to be exercised; and we should endeavor to bring 
about co-operation and harmony between the individual states on the 
one hand and the union of states on the other in the regulation of our 
conmerce. 

I would, therefore, organize under national law a reserve association 
in each state, to be formed bythe national banks of each state, member- 
ship in which I would grant also to state banks engaged in interstate 
commerce, as all except the savings banks are, upon compliance with 
such requirements as to capital, reserve, investigation and correction as 
exist with reference to national banks. 

I would provide that such reserve association should have the power 
to examine the individual banks composing its membership and to ex- 
ercise a certain degree of corrective power over them, and that it should 
have the power to insure the depositors of each individual bank com- 
posing its membership. I would give to such state reserve associations 
such of the powers, rights and privileges given by the Aldrich plan to 
the proposed central reserve association as may be deemed desirable. In 
other words, I would endeavor to create in each sovereign state a finan- 
cial center for that state, holding a position with reference to the state 
similar to that which New York holds to the United States. * * 

I would turn over to such reserve associations all the note-issuing 
functions of the individual banks constituting its membership, including 
the issuing of emergency currency. 

I would then federalize these state reserve associations through the 
organization of a national banking board, of which a certain proportion 
of the members should be selected by the national reserve associations 
under some plan that would promote proper geographical distribution, 
the national government, through the President, with the aid and con- 
firmation of the Senate, to name the other members. I would make the 
Secretary of the Treasury the chairman of such commission and Comp- 
troller of the Currency its secretary. 

I would not, in the first instance, give such commission large powers, 
but would invest it with powers of examination, correction of evil prac- 
tices and recommendation to the President and to Congress. I would 
expect the national banking commission, by a process of evolution, to 
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gradually increase in its powers as the result of experience in adminis- 
tration and legislation, and I would expect it to perfect a system of co- 
operation with the banking commissions of the respective states. 

Mr. William R. Hamby, president of a national bank in Texas, who 
alone had the courage to vote against indorsing the Aldrich Plan in the 
American Bankers’ Association’s convention last November, says: 

The Aldrich Plan makes possible the concentration of all this mighty 
banking power under one corporate management. It involves vital 
changes in the functions of existing banks; it assumes a parental con- 
trol,and robs the local bank of its individuality and 1ts independence. No 
matter by what name it may be called, the basic principle of the Na- 
tional Reserve Association is one great Central Bank. As a concrete 
proposition, it can not be denied that every centralizing action, whether 
financial, industrial or commercial, magnifies the power of the integral 
and minimizes the strength and efficiency of the units, and that the 
control of vast aggregations of power, no matter whether political, finan- 
cial or commercial, should be distributed instead of centralized. * * 

No matter whether it be called the Central Bank or the National Re- 
serve Association, the basic principle of the organization is centraliza- 
tion. The local associations will supervise the operations of the local 
banks; the branches will supervise the local associations, while the Na- 
tional Association will supervise and direct the operations of branches 
and the local associations. The board of directors of the National Re- 
serve Association will exercise more financial power than the Congress 
of the United States, and membership upon the board will be the result 
of aggressive and strenuous campaigns; while a place upon the execu- 
tive committee will be more desired than a seat in the United States 
Senate. Intrenched behind its financial fortifications and its vested 
tights, with its local associations, its district branches and its supreme 
central head, under one corporate management for fifty years, no 
power on earth could prevent it from being an important factor in every 
national campaign. 

Mr. Hamby favors the incorporation of clearing-house associations 
as a preferable measure, and states that if opportunity had been given 
at the Bankers’ Convention, such a measure would have been proposed 
then. 

Mr. Robert G. Rhett, president of a national bank in South Caro- 
lina suggests the organization of national currency associations general- 
ly, then national reserve associations in reserve centers; these are to 
be authorized to issue notes; then there are to be fifteen or more sub- 
Treasury Clearing-Houses under Government supervision, where secu- 
rities are to be deposited to obtain such currency, and where the notes 
are to be redeemed, 

It will be observed that most of these objectors are agreed that the 
feature in the Reserve Association plan for grouping banks by districts, 
is very desirable and even essential. Indeed it may be said that some 
method of grouping is now universally conceded, which is a step for- 
ward. In some respects it might be called the extension of the clear- 
ing-house system, with a legalization of the clearing-house certificate 
issues, now used only in the large cities, in time of trouble, without 
warrant of law. 
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We may therefore feel satisfied that this part of the plan would be 
unanimously ratified, and this would carry with it the proposition to re- 
discount commercial paper, subject to a stiff interest rate or a tax, and 
the issue of supplementary currency for the purpose by the district as- 
sociations. 

An agreement could readily be reached as to the number of these 
associations which are necessary, although there is now considerable 
difference of opinion. 

It is submitted, however, that if there were 15 to 48 of these asso- 
ciations, each a power in itself, there would arise no little confusion 
which would operate to disturb the equitable working out of the plan. 
There never was a similar system unless we regard the ante-bellum state- 
bank note systems as analogous; the dissimilarity lies in the advantage 
of having at this time uniform currency and a single law to control in- 
stead of one for each state. 

Nevertheless in the absence of a regulator the results which a re- 
form should bring about will be only partly attained. If we adopt this 
plan it will only be a few years before its inadequacy will become ap- 
parent and amendment be necessary. There are no adequate means 
of checking inflation by one group or several groups, to the detriment 
of others, except by such stringent regulation as will deprive us of the 
elasticity which is indispensable. The most careful elaboration of the 
issue feature fails to meet the point. Nationalization is necessary to 
provide national regulation of the currency; local regulation which ne- 
cessarily ignores national lines and general welfare, will not suffice. 

What is said of possible political domination requires serious study; 
and there is some point in the argument that the plan does not give the 
organization much to doin normal times, although this argument over- 
looks the international function of the National Association. 

Respecting the constitution of the association: 

Mr. Breckenridge Jones, president of a Missouri trust company 
pointed out months ago that if the limitation of $25,000 capital is in- 
sisted upon, there are practically 6,000 small state banks which would 
be excluded, discriminating against the Western and Southern sections 
so much as to assure determined opposition. 

A response on this point comes from Kansas, from Mr. J. N. Dol- 
ley, Bank Commissioner of that state, who says: 

I bring you this message from Kansas: No plan to reform the cur- 
rency of this country will have our consent until we are fully satisfied 
that every bank in every community, and every citizen of Kansas, will 
have equal rights, privileges and advantages under the system, with 
every other bank, community and citizen of the United States. 


Ex-Secretary of the Treasury Leslie M. Shaw’s objections contain 
the following pointed excerpts: 
My contention is that when all the national banks of the United 


States are required by law, and all other banks permitted by express 
statute, to associate, some few men will control the association the same 
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as some few men control every other association known to man. There 
never was, and never will be, an exception. * * 

Much stress is laid on the fact that the directors are to be geograph- 
ically located. This argument will have weight with all those innocent 
people who assume that the friends of Wall Street are not also geogra- 
phically located. * * 

The National Reserve Association—if we have one—will be con- 
trolled by the brains which today dominate the institutions which are 
to be associated and that is the way it ought to be. * * 

If a National Reserve Association gets into weak hands it will not 
only ruin those in control, but every one else. * * 

The plan will not, in my judgment, provide an elastic currency. It 
will provide inflation of the most dangerous character. It is unscientific, 
novel and purely experimental, yet it revolutionizes our entire banking 
system. Itis a gamble, andit is the third bet we have made on the 
Aldrich financial plan. * * 

What the big banks want and what they all support is the Aldrich 
plan, which fastens Wall Street control upon the country for fifty years 
—the life of the proposed.charter. * * 

Mr. Andrew J. Frame, president of a national bank in Wisconsin, 
and in the business for more than half a century, raises these objections 
to other features of the bill, including operative clauses: 

Why are fifteen or any number of branches needed? If these 
branches are to do much business, then they must have very expensive 
outfits; and able management cannot be inexpensive. If they doa 


large business, do they not enter into competition and tend to monopo- 
lize the present business of the reserve citv banks? If they doa small 
business, they are expensive and useless appendages. 

Relative to the authority given in the bill to create acceptances, he 


says: 

That word “‘acceptance’’ I fear, misled many to think it has a mir- 
aculous power to oil the wheels of commerce. Let ussee. A accepts a 
draft by B and C discounts it. That is an ‘acceptance.’’ Again, B 
gives a note, A indorses it, and C discounts it. That isa ‘loan.’’ The 
liability of A and B are exactly alike in both cases. 

As to giving all national banks the right to accept customers’ time 
drafts on them—even with security—I firmly believe that this is a dan- 
gerous proposition. It is brokerage, not legitimate banking. Any 
thought that live, legitimate paper, secured by bills of lading, etc., is 
not now promptly cared for under normal conditions, and will not be 
under abnormal, if we have a national reserve bank, is too remote for 
argument. Consequently the sophistical preachments that we can 
create a discount market by manufacturing additional liquid paper, with 
which to employ idle funds, toany thoughtful mind seems amazing. I 
assert, additional legitimate liquid paper can only come from our en- 
larged trade and commerce. We must not forget that it is relief in the 
day of trouble we seek, not further expansion of our credit in normal 
times. 


Mr. E. D. Hulbert, vice-president of a trust company in Chicago, 
and with over forty years of banking experience, says touching the ex- 
pansion possibilities under the plan: 


Mr. Aldrich says that under this plan banks will be able to ‘replen- 
ish their reserves indefinitely.’’ This isequivalent to saying that banks 
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may expand their loans indefinitely. So long as the Reserve Associa- 
tion stands ready at all times to convert commercial paper into circulat- 
ing notes which can be used by the banks to purchase more commercial 
paper, which in turn could be converted into circulating notes and so on, 
it would seem that there would be little check on inflation except such 
self-restraint as each individual bank migh be able to exercise. 

As an illustration of what could be done with this plan in operation: 

Our largest bank here in Chicago would be entitled to borrow fifty 
millions of dollars from the Association in the ordinary course of busi- 
ness if it could furnish enough commercial paper having not more than 
twenty-eight days torun. In addition to this, it could accept the paper 
of its customers to the amount of fifteen millions which could be sold to 
the Association. That is, this bank would have the power of expanding 
its liabilities sixty-five millions of dollars on its own motion, without 
curtailing its right to call upon the Association for unlimited credit in 
an emergency. 

Assuming that the plan was in operation and that all the banks in 
the country that are now eligible became members of the association, 
they would at once have the right to borrow from the association approx- 
imately six billions of dollars, and, in addition to this, would have the 
right to accept the paper of business concerns to the amount of nearly 
two billions of dollars. All this without contracting in any way their 
present borrowing facilities. 

The banks of the country eligible to membership in the proposed as- 
sociation hold today legal cash reserves according to Mr. Aldrich, of fif- 
teen hundred millions of dollars, and it is claimed that about one billion 
of dollars of this would be deposited with the Reserve Association as it 
could still be counted as reserve cash by the depositing banks. Following 
this through the same process of financial juggling described above, we 
arrive at the result of a six-billion-dollar expansion without any tax what- 
ever. These figures are based on the assumption that all banks carry 
25 per cent. cash reserves. Asa matter of fact, banks outside of re- 
serve cities are only fequired to carry 6 per cent. cash reserves, thus be- 
ing enabled to expand their issues sixteen times the amount of their 
cash reserve instead of four times. Hence the possibilities of expan- 
sion are much greater than the above figures indicate. 

The assumption that there can be no expansion except what would 
be represented dollar for dollar by reserve association notes is absurd, 
and no one knows this better than Mr. Aldrich. 


Hon. Charles N. Fowler, who has for years had a currency reform 
plan of his own, based upon “ asset currency,’’ does not furnish argu- 
ment against the centralization feature, but reiterates his persistent pre- 
ference for organization of zone associations. He -has, in his latest 
draft of his plan, included a central board, which is a concession to the 
advocates of nationalization. He attacks the measure in general thus: 


In the outset I want to lay down two fundamental laws that I wish 
were burned into the minds of every banker and every business man 
within the borders of this republic. They are these: 

One—Nothing should ever be counted as reserve which is not coined 
out of the standard of value. Our standard of value is gold, therefore 
nothing should go into the reserves of our banks except gold. 

Two—The poorer money always drives out the better. 

I hope that whoever hears these words will commit these two laws 
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to memory, for they are as fundamental and eternal in their operation 
as the law of gravitation. 

I assert that the plan of the so-called reserve association is in direct 
violation of the first of these laws, and will put the second law into op- 
eration to a dangerous and destructive degree. 

Every intelligent student knows that the plan proposes to transport 
to this country the German system of banking, which I assert has com- 
pletely broken down at home during the past six months. Now, if this 
system has broken down in Germany, where there are a few great banks 
with hundreds of millions of assets and not more than 500 banks all told, 
what can you expect it to do here with more than 25,000 individual, in- 
dependent banks, directly responsible to their depositors. 

Mr. Fowler substantially repeats the figures bearing on expansion, 
quoted above and says: 

Now, mark you, I have not pursued this expansion, this inflation, be- 
yond the fifty per cent. gold reserves for all the liabilities of the reserve 
association. When you turn your imagination to all the possibilities re- 
maining in rediscounts, borrowing direct, acceptances and falling in your 
reserves and the credits which grow out of credits directly and indirectly, 
the prospect becomes bewildering. The expansionand inflation becomes 
a matter of planetary distances and astronomical figures. The proposal 
leads into the nebulous, somewhere into the bottomless nowhere. 

The strangest thing about this whole proposal is that it is based upon 
the fact that we have not sufficient capacity for expansion and inflation 
of credit. Will any one say that what we wanted during the years of 
1903-4-5-6-7 was more inflation? Does not every intelligent student of 


banking economics know that what we should have had was some way 
of checking the delirium instead of increasing the mad speculation ? 

It will be recalled that Mr. F. B. Anderson, president of a national 
bank in San Francisco, at the Banker’s Convention, pointed out that 
the regulation of the discount rate, uniformly throughout the country, 


was impossible so long as the Reserve Association cannot enter the 
market to buy bills in competition with banks. While it is not the gen- 
eral practice of the European central banks thus to’ go into the market, 
they are not prohibited from doing so, and accomplish the same pur- 
pose by permitting individuals to open deposit accounts. 

Mr. F. H. Goff, president of a trust company in Ohio, questions the 
value of the provisions of the bill to trust companies and savings banks, 
because these had not usuallv the kind of paper to which rediscounting 
is limited. 

There has as vet bzen no satisfactory reply to the criticism respect- 
ing the power of inflation under the bill. It is quite evident that this 
must be fully considered, and apparently it requires very careful amend- 
ment. 

Altogether there does not seem to be much warrant for the view that 
the Monetary Commission turned out a perfect measure, after nearly 
four years of work. A number of bankers have so characterized the 
bill in reported interviews, but in most cases it was found that they had 
not examined its provisions critically. 

The actual formulation of the bill that is to become law, is work still 
to be done. But the leaven is working. 





THE NEGOTIABLE INSTRUMENTS LAW. 


A SERIES OF PRACTICAL ARTICLES RELATIVE TO THE 
LAW OF NEGOTIABLE INSTRUMENTS 
CITING RECENT AND IMPORTANT DECISIONS 
BY JOHN EDSON BRADY, OF THE NEW YORK BAR. 


(These articles were commenced in the July, 1909, issue.) 


Vil. PRESENTMENT FOR PAYMENT (Continued). 


$ 23. Instruments Payable At a Specified Place (Continued). 
$ 24. Effect of Insolvency of Bank Where Payment Is to Be Made. 
: 25. Instruments In Which No Place of Payment Is Specified. 


5 23. Instruments Payable At a Specified Place (Continued).—When 
a note is payable at a bank, it must be presented at the bank. It is not 
sufficient to present it to the cashier, or some other officer, at some place 
outside the bank. Peabody Ins. Co. v. Wilson, 29 W. Va. 528, 2S. E. 
Rep. 888. This point was also decided in Bank v. Hysell, 22 W: Va. 
142, where a declaration against an indorser simply stated that the note 
was presented, at the close of banking hours, to the cashier of the Bank 
of Huntington (where the note was payable) and that payment was re- 
fused, etc. It was held that the plaintiff did not set forth a good cause 
of action in his declaration for the reason that the declaration did not 
state where the note was presented. Itshould have stated that the note 
was presented to the cashier af the bank. Thecase really decided a ques- 
tion of pleading but it shows that the holder could not make out a good 
cause of action without alleging presentment at the bank and, of course, 
the holder could not make such an allegation unless the note had been 
so presented. 

Presentment for payment need not be personal; for instance, when 
a note is presented at the place specified in the note and the maker is 
not there, the holder is under no obligation to hunt up the maker and 
make a personal demand of him. Nelson v. Grondahl, 13 N. Dak. 363, 
100 N. W. Rep. 1093. 

If a note is payable ata particular bank and, at maturity, the bank 
at which payment is to be made has no place of business, another bank 
having moved into its rooms, presentment at such rooms is sufficient. 
Lane v. Bank of West Tennessee, 56 Tenn, 419. Faulkner v. Faulkner, 
73 Mo. 327. 


§ 24. Effect of Insolvency of Bank Where Payment Is to Be Made.— 
There are two cases which state at some length the duties of the holder 
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of a note payable at a bank, with regard to presentment, when the bank 
at which payment is to be made is insolvent at the maturity of the note. 
In one, a Tennessee case, it appeared that a note was made payable on 
a designated day at the Commercial National Bank in Nashville. Be- 
fore the maturity of the note, the bank at which it was payable became 
insolvent and a receiver was appointed and placed in charge of its assets. 
For a while the receiver occupied the premises occupied by the bank at 
the time of its suspension, but he later moved the effects of the bank to 
another building in Nashville, where he opened a receiver’s office and 
engaged in liquidating the affairs of the bank. The receiver was in this 
office when the note fell due, and the location of his office was well known 
to the business community of Nashville. At maturity the note was 
placed in the hands of a notary who, without making any demand for 
payment, treated the instrument as dishonored and protested it for non- 
payment. It was held that, to hold an indorser, the note should have 
been presented at the office of the receiver, but that it was not necessary 
to present it at the building occupied by the bank at the time of its sus- 
pension, though another bank had gone into business there. Hutch- 
inson v. Crutcher, 98 Tenn. 421, 39 S. W. Rep. 725. 

The court remarked: ‘‘ The general rule certainly is, where the 
place of payment is specially designated in the note or bill,—as for in- 
stance, a bank,—and it is closed on the day the paper falls due, the 
holder will not be required to make personal or other demand, as the 
paper is if/so facto dishonored.’’ But this general rule, it was held was 
not applicable to the present case. The court supposed two cases and 
gave its conclusions as to how they should be determined. In the first 
case the court assumed that the note fell due on a day between the 
one on which the bank examiner took charge and the day on which the 
receiver was appointed, the assets of the bank all remaining at its place 
of business and its doors being open. In the second case the court as- 
sumed that the note fell due on a day after the day on which the re- 
ceiver took possession and before the receiver removed his office to 
another building. The court concluded that in each case it would have 
been necessary to present the note at the bank’s place of business. 
Following this up the court said: ‘We cannot see why it should be other- 
wise where the receiver, still in charge, has simply removed his office 
and the assets of the bank to another place in the same city, for he was 
still pro hac vice the representative of the corporation. It is not a suffi- 
cient answer to this view to say that a demand at the office of the re- 
ceiver would have been futile and, therefore, unnecessary; for, if this 
bank had been a going concern, at the maturity of this paper, demand 
there would have been an essential prerequisite to holding the indorser, 
though it was shown ever so clearly that the maker had no funds there 
to meet it, nor was there in person or by agent to care for it.’’ 

In a New York case the law was differently stated. The action was 
brought against the indorser of a demand note, payable at the Equitable 
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National Bank of New York. The note was presented at the bank on 
April 22nd, 1904, but the bank had suspended business in February of 
that year and, on the date of the presentment, was in the hands of a re- 
ceiver appointed by the Comptroller of the Currency. who was closing 
up the affairs of the bank pursuant to the National Banking Act. The 
certificate of protest showed that, at the time the note was presented, 
the notary “found the bank closed.’’ It was contended that the note 
should have been presented to the receiver personally. But the court 
held contrary to this contention on the ground that the only presentation 
required by the Negotiable Instruments Law, where a place of payment 
is specified in the instrument, is presentation at that place. It was said 
in the opinion: ‘‘ The receiver, by virtue of his office, had no power or 
authority to receive or hold money for the purpose of meeting obligations 
maturing at the bank,and as to the funds that came into his possession 
as receiver he had no authority to appropriate any of them to the pay- 
ment of the note. Consequently it was not necessary to present the note 
to the receiver of the bank personally.’’ 


$ 25. Instruments In Which No Place of Payment is Specified.—It 
is provided in the Negotiable Instruments Law (Sec. 133) and it has long 
been the rule, even before the adoption of the Negotiable Instruments 
Law, that where no place of paymentis specified in a negotiable instru- 
ment, but the address of the party to make payment is given, the instru- 


ment must be there presented, in order to hold a drawer or indorser. 

If no place of payment is specified and no address is given, the drawer 
or indorser may be charged by a presentment at the usual place of busi- 
ness or residence of the person to make payment. Beardsley v. Wash- 
ington Mill Co., 54 Wash. 553, 103 Pac. Rep. 822. Of these two places 
the place of business should probably have precedence, though, under 
the Negotiable Instruments Law, the holder has the option of present- 
ing at either place. It is certain that presentment at one or the other 
is necessary. In Wiseman v. Chiapella, 23 How. (U. S.) 386, 16 L. Ed. 
466, it was held that where a note or bill is presented at the known place 
of business of the maker or acceptor, during business hours, and it is 
closed or there is no one there to answer, the presentment is sufficient 
and it is not necessary to make a further presentment at his residence. 

Where the instrument specifies no place of payment, a presentment 
on the street to the party to make payment would probably be insuffi- 
cient, if the party objects to the place of payment. King v. Holmes, 11 
Pa. St. 456. Buta presentment of an instrument, specifying no place 
of paymént, to the party to make payment at a place other than the 
party’s place of business or residence, for instance on the street, would 
be sufficient if the party makes no objection to the place of presentment, 
but refuses to pay on other grounds. King v. Crowell, 61 Me. 244. In 
Parker v. Kellog. 32 N. E. Rep. 1038, it was held that, where the 
holder of a promissory note made a demand personally upon the maker 
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at the office of an indorser during business hours, and the maker said 
that he was unable to pay the note and made no objection to the place of 
presentment, the presentment was sufficient to hold the indorser. 

When it is attempted to establish presentment at the usual place of 
business of a maker or acceptor the question sometimes arises as to what 
constitutes a usual place of business. The fact that the maker ofa note 
often visits a certain office is not sufficient to constitute that office his 
usual place of business so as to render valid the presentment of the note 
to him there. Bigelow v. Kellar, 6 La. Ann. 59. In West v. Brown, 6 
Ohio St. 542, it was held that presentment of a note at an office, where 
the maker had been accustomed to receive business calls and had direct- 
ed such calls to be made, and which he thus held out as his office, the 
maker having no other office, was sufficient, though the same office was 
also used as the place of business of other persons. 

A general statement of the law is found in Sussex Bank v. Baldwin, 
17 N. J. L. 487, where it is said: ‘“*‘ Where a person has an office or 
known and settled place of business for the transaction of his moneyed 
concerns, whether he be a banker, broker, merchant, manufacturer, 
mechanic or dealer in any other way, a presentment and demand at that 
place, (as well as a presentment and demand at his residence, ) is good 
inlaw. It must not, however, be a place selected and used temporarily 
for the transaction of some particular business, as settling up some old 
books or accounts merely, but his regular and known place of business 
for the transaction of his moneyed concerns. The counting room of a 
banker or merchant may be a proper place for demand, though the man- 
ufactory or workshop would not. Yet if the manufacturer or mechanic 
have an office, or known place of business for the purpose aforesaid, a 
good demand may be made there.’’ 

It has been held that the note of a corporation may be presented at 
the place where it keeps its office, although the keeping of its office 
there was unauthorized by the articles of incorporation and the laws of 
the state in which it was incorporated. Merrick v. Burlington etc. Co., 
11 Iowa 74. In this case the articles of incorporation and the laws of 
the state in which the company was incorporated required it to keep its 
office within that state. The company had its office in another state 
and it was held that presentment there was good. 

Presentment need not be personal. The fact that the maker or ac- 
ceptor of a negotiable instrument is absent from his place of business or 
residence does not affect the validity of the presentment. In Belmont 
Park v. Patterson, 17 Ohio 78, it was held that, where the holder of a 
bill went to the hotel where the acceptor lived, and was informed that 
the acceptor was away and would be absent for several days, there was 
a sufficient presentment, without demanding payment of any one at the 
hotel. 

On the other hand, the fact that the maker or acceptor is absent is no 
excuse for not presenting the instrument at his place of business or 
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residence. In Pierce v. Cote, 12 Cush. (Mass.) 190, it was held that pre- 
sentment of a note at the residence or business place of the maker was 
not excused by the fact that the maker had absconded and left the state 
leaving no visible assets behind. If the maker of a note has a known 
place of domicile within the state, the holder must, in order to hold an 
indorser, present the note at such place, though he has reason to believe 
that the maker is absent. Glaser v. Rounds, 16 R. I. 235, 14 Atl. 863. 

The reason for the rule is stated in Granite Bank v. Ayers, 16 Pick. 
(Mass.) 392, where the court says: © Though a man is out of town, 
yet if he has a domicile, or place of business, it is to be presumed that 
he will leave some person charged with the care of his business, or at 
least some one between whom and himself there is a privity of confidence. 
It is upon this principle that all notices at one’s domicile and all notices 
respecting transactions of a commercial nature at one’s known place of 
business, are deemed in law to be good constructive notice and to have 
the legal effect of actual notice.’’ 

Where the maker of a note or acceptor of a bill, which specifies no 
particular place of payment, has changed his residence or place of busi- 
ness before the maturity of the instrument it becomes incumbent upon 
the holder to exercise diligence to ascertain his new residence or place 
of business and make presentment there. If after the exercise of due 


diligence the new place of business or residence cannot be found, pre- 


sentment is excused or may be made at the former residence or place of 
business. The cases in which presentment is excused will be taken up 
in a subseqent section. 

In Glaser v. Rounds, 16 R. I., 235, 14 Atl. Rep.,863, there was no 
evidence to show that the plaintiff presented the note, on which the ac- 
tion was brought, to the maker, or made demand on him when it fell 
due. In fact the plaintiff did not claim that he made presentment for 
payment. He admitted that no presentment was made, but set up, by 
way of excuse, the fact that the maker had absconded. The only evi- 
dence which he offered in support of this was evidence tothe effect that 
the maker’s shop was closed and that he was told that the maker had 
 skipped.’’ He did not inquire for him at his house, nor did he make 
any other effort to locate him. The court said: ‘‘We do not think he 
makes out any proper excuse for not doing this; for, supposing that the 
maker had absconded, still if he had any known domicile within the 
state, as from the testimony he seems to have had, it was incumbent on 
the plaintiff to make presentment or demand there in order to hold the 
defendant,’’ (an indorser). 

In Bigelow v. Kellar, 6 La. Am. 59, it appeared that, at the date of 
the making of the note involved in the action, the maker resided in New 
Orleans. Later but before the note matured, he removed to Madison- 
ville in the same state. After his removal from New Orleans he visited 
that city once or twice a week on business. He had given up his former 
office in New Orleans, but, when in town, he wasin the habit of resort- 
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ing to the office of one Felch, an intimate friend. He had no commer- 
cial books there, but would write letters there, read the newspapers, 
and make memoranda in a book which he carried about with him. His 
habit of resorting to Felch’s office was generally known and the in- 
quiries there, by persons wishing to see him, were frequent. It was 
shown that three days before the note was protested the clerk of the 
notary who protested it was told that the maker resided in Madison- 
ville and that the plaintiff also had knowledge of that fact. It was held 
that presentment at Felch’s office was not sufficient to hold an indorser. 
The court remarked that the maker’s visits to New Orleans were oc- 
casional only. He had ceased to transact any regular business there. 
His presence at Felch’s office to receive any demands made upon him 
was uncertain, nor was any one left there in his absence to answer for 
him. His removal to Madisonville was brought to the holder’s knowl- 
edge before maturity, and the answer made to his agent, the notary’s 
clerk, was a timely warning not to treat Felch’s office as his place of 
business.”’ 


A note was made payable at Union, Iowa, but specified no particular 
place in Union where payment was to be made. The maker,it appeared, 
had formerly had a place of business at a certain meat market in Union 
and the notary, who was entrusted with protesting the note, presented 
it atthe market and at a bank inthe town. The notary did not know 


the maker’s address at the time of making the presentment, nor did he 
make any inquiry. He assumed that it was sufficient to present the 
note at the market and atthe bank. But the court held that this was 
not a sufficient demand to impress liability upon an indorser. It was 
the notary’s duty to make diligent inquiry as to the whereabouts of the 
maker. Such inquiry might have disclosed to him the place of business 
or the residence of the maker, but the notary made no such inquiry and 
‘“surely there was not such diligence exercised as will excuse the making 
of a demand.’’ Trease v. Haggin, 107 Iowa, 458, 78 N. W. Rep. 58. 

Where the maker of a note had removed from Washington, where 
he resided when the note was made, it was held that presentment at a 
bank in Washington was not sufficient to charge an indorser, though 
the notary was informed at the maker’s ‘‘late place of business that he 
had not left any funds or made any provision for his notes.’’ Said the 
court: ‘Although the maker may have removed from Washington, it 
does not necessarily follow that he could not have been found, on in- 
quiry, at some other place within the same jurisdiction. * * It would 
have been quite proper for the holder or the notary to have made inquiry 
for the maker several days before the note became due, that he might 
make the demand at the proper place.’’ 





This Department embraces all the newly decided cases of importance to 
bankers. bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


SAVINGS BANK CANNOT REQUIRE BOND UPON PAY- 
ING DEPOSIT WHERE PASS BOOK IS LOST. 
CONSTRUCTION OF NINETY DAYS’ NOTICE CLAUSE. 


Mierke v. Jefferson County Savings Bank, New York Supreme Court, June 5, 1911. 134 N. Y. Supp. 44. 


Where the pass book, representing a savings bank account, is lost, the adminis- 
trator of the depositor is entitled to recover the deposit, upon giving reasonable 
proof as to the ownership of the deposit, and cannot be compelled to give a bond of 
indemnity. This is so even though it be provided, both by statute and by-law, that 
no payment shall be made except on production of the pass book. 

A savings bank by-law, reserving to the bank the right to 90-days’ notice of 
withdrawals to protect the bank in times of public excitement, applies to such times 
only, and cannot be relied on by the bank in times when financial conditions are 
quiet. In this action the complaint was dismissed for the reason that the action was 
brought in an improper form, and the complaint lacked certain essential allegations. 

Action by Henry J. Mierke, as administrator of the estate of Minnie 
Mierke, deceased, against the Jefferson County Savings Bank. Com- 
plaint dismissed. 

MERRELL, J. This action is brought to recover moneys on deposit 
with the defendant, a savings institution duly incorporated under the 
laws of the state of New York. Upon the trial a jury was waived, and 
the case tried and submitted to the court. 

The material facts are as follows: 

On or about January 9th, 1908, one Wilhelmina Mierke, the wife 
of the plaintiff, opened an account with the defendant, making at that 
time a substantial deposit with defendant and signing the usual signa- 
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ture card and receiving a pass book containing defendant’s by-laws, and 
in which was entered the amount of her deposit. 

Wilhelmina Mierke died intestate at Watertown, N. Y., where she 
then resided, on November 29, 1910. Thereafter, and on the 6th day 
of January, 1911, such proceedings were had in Surrogate’s Court of 
Jefferson county whereby the plaintiff'was appointed administrator of 
the goods, chattels and credits of Minnie Mierke, and upon the same day 
plaintiff qualified as such administrator, and, armed with the certificate 
of the surrogate of Jefferson county showing his authority, applied to 
the defendant for a transfer of said savings account to him as such ad- 
ministrator. The officials of the bank declined to make the transfer for 
the reason that the account was not in the name of Minnie Mierke, but 
Wilhelmina Mierke. Plaintiff then, asserting that Wilhelmina Mierke 
and Minnie Mierke were one and the same person, procured amendment 
of the proceedings in Surrogate’s Court so that his appointment should 
be as administrator of Wilhelmina or Minnie Mierke, deceased, and on 
January 7, 1911, presented the bank with the amended certificate of the 
surrogate showing his authority to obtain control of said savings account. 
The account, at this time, with accrued interest amounted to $966.54. 

At the time of plaintiff’s first appearance at the bank, he was further 
advised by the bank officials that he must obtain from State Comptroller 
his consent to the transfer and a waiver of notice thereof. Accord- 
ingly. plaintiff procured such consent and waiver and presented the same 
to defendant on January 11,1911. Plaintiff did not, at the time of de- 
manding the transfer of said account, present the pass book which was 
issued to his intestate, and as an excuse for his failure to produce it 
stated to the bank officials that he could not find it. The defendant then 
refused to make the transfer or pay the amount of the account to plain- 
tiff, unless he would give a bond to defendant to indemnify it from loss, 
Plaintiff retused to give the required bond, and brings this action to re- 
cover of defendant the amount so on deposit, as for money had and re- 
ceived. In plaintiff’s complaint no allusion is made to the pass book 
issued to plaintiff’s intestate or its subsequent loss, plaintiff relying en- 
tirely upon the conventional relation of debtor and creditor between the 
parties and suing for money had and received. I am of the opinion that 
plaintiff cannot maintain his action in the form attempted, and that the 
transactions between the parties are governed by the state banking law 
and the authorized rules and regulations adopted by defendant. 

The provisions of statute which are pertinent are contained in sec- 
tions 143 and 152 of the Banking Law, being chapter 2 of the Consoli- 
dated Laws. Section 143 of the Banking Law, so far as applicable, 
provides: 

‘“ Repayment of deposits; regulations; limitations. The sums de- 
posited with any savings bank, together with any dividends or interest 


credited thereto, shall be repaid to such depositors respectively, or to 
their legal representatives, after demand, in such manner, and at such 


‘ 
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times, and after such previous notice, and under such regulations as the 
board of trustees shall prescribe. Such regulations shall be posted ina 
conspicuous place in the room where the business of the corporation 
shall be transacted, and shall be printed in the pass books or other evi- 
dences of deposit furnished by it, and shall be evidence between the cor- 
poration and the depositors holding the same of the terms upon which 
the deposits therein acknowledged are made.’’ 

Section 152 of the Banking Law, entitled, *‘ Restrictions on Methods 
of Doing Business,’’ reads, in part, as follows: 

‘No savings bank shall make or issue any certificate of deposit pay- 
able either on demand or at a fixed day, or pay any interest, except 
regular quarterly or semi-annual dividends upon any deposits or balances, 
or pay any interest or deposit or portion of a deposit, or any check drawn 
upon itself by a depositor unless the pass book of the depositor be produced 
and the proper entry be made therein at the time of the transaction. 
The board of trustees may, by their by laws, provide for making pay- 
ments in cases of loss of pass book or other exceptional cases where the 
pass book cannot be produced without loss or serious inconvenience to 
depositors, the right to make such payments to cease when so directed 
by the superintendent of banks upon his being satisfied that such right is 
being improperly exercised by any savings bank; but payments may be 
made upon the judgment or order of a court or the power of attorney of 
a depositor.’’ 


Pursuant to the powers conferred by statute, the defendant adopted 
certain rules and by-laws governing deposits and withdrawals and which 
were printed in the pass book delivered to plaintiff’s intestate, who, as 


before stated, signed the usual signature card provided for in section 
10 of defendant’s by-laws, agreeing therete, and there seems to be no 
question but that she became bound by the regulations and by-laws of 
defendant. 


Sections 14, 16, 17 and 18 of the by-laws are relevant here, and pro- 
vide as follows: 


‘’ Sec. 14. This bank will, as a rule, pay all deposits on demand, yet 
it reserves the right to require ninety days notice at its office of intention 
to withdraw deposits; the intent of this rule being solely to protect the 
bank and its depositors in times of public excitement and danger, and no 
suit or other proceedings in any case shali be taken by any depositor to 
enforce payment until the expiration of said ninety days. 

‘“ Sec. 16. All moneys deposited or withdrawn shall be entered at the 
time in the books of the bank, and a pass book shall be given to each 
depositor, in which the sum deposited or withdrawn shall be entered, 
and no assignment or transfer of such book or of the money therein en- 
tered shall be made toany other person without consent of the treasurer. 

‘“ Sec. 17. Dividends and deposits shall only be drawn by the depos- 
itor in person or upon the written order of such depositor, and if re- 
quired, such order shall be duly verified and the holder thereof identi- 
fied to the satisfaction of the officers of the bank. Aut no money can be 
withdrawn or deposited except on production of the pass book, and each de- 
positor must sign a receipt for all moneys withdrawn. And whatever 
time money may be drawn out interest will only be allowed up to the 
then last interest day. 

“Sec. 18. The treasurer will endeavor at all times to prevent fraud, 
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yet all payments made to any person producing a pass book of this bank, 
or who shall produce an order for the payment of money accompanied 
with such pass book purporting to have been signed by the person to 
whom such book was issued, shall be deemed to be as good and effectual 
a payment to discharge the bank as though made to the owner of such 
pass book. In case a pass book shall be lost immediate notice shall be 
given to the bank, zz writing, when payment upon such book will be 
stopped.’’ 

The defendant seeks to justify its refusal to transfer the account to 
plaintiff upon the following several grounds; First, that the identity of 
plaintiff’s intestate is in doubt; second, that plaintiff’s action is improper 
in form, and.that, under the complaint, the loss of the pass book could 
not be properly proven as an excuse for its nonproduction in accordance 
with the requirements of section 18 of defendant’s by-laws; third, that 
the relations of the parties were governed by provisions of the Banking 
Law and defendant’s by-laws, above quoted, and that under section 14 
of said by-laws the defendant is entitled to 90 days written notice by the 
depositor of intention to withdraw the deposit, and that 90 days must 
elapse after such written notice before any suit or other proceeding is 
brought to enforce payment; and, fourth, that by statute and under said 
section 17 of defendant’s by-laws the production of the pass book was a 
condition precedent to the right of transfer or payment, and, even were 
the allegations of plaintiff’s complaint adequate to permit of the intro- 
duction of the necessary proofs, the plaintiff failed upon the trial to show 
that he had at the time of demanding of defendant the transfer of the ac- 
count furnished any sufficient evidence of the loss that would have justi- 
fied defendant in acceding to his demands. 

Considering these several issues raised by defendant in the order 
stated, as to the identity of plaintiff’s intestate, I think the evidence 
fully justifies me in finding that the Wilhelmina Mierke, who made the 
deposit in question, and to whom said pass book was issued, was plain- 
tiff’s intestate, and was the same person as Minnie Mierke, and that de- 
fendant was sufficiently advised thereof. 

As to the form of plaintiff’s action, I think defendant’s objections 
well taken. The production of the pass book was under defendant’s by- 
law 17 a condition precedent to the withdrawal of the deposit, and if the 
book was lost plaintiff should have alleged such loss, and that proper 
proof of the loss was furnished defendant at the time payment was asked 
and prior to the commencement of the action. Had the complaint al- 
leged the loss of the pass book, and that sufficient proof of such loss had 
been furnished defendant at the time the transfer or withdrawal was de- 
manded and before the commencement of the action, plaintiff would have 
then been in a position to present his proofs, and, if such proofs had sus- 
tained his allegations, the refusal of defendant to pay would have been 
arbitrary and unreasonable, and plaintiff would have been entitled to re- 
cover. Warhus v. Bowery Savings Bank, 21N. Y. 543. The complaint 
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is lacking in these necessary allegations which would justify the recep- 
tion of such proofs as were offered by plaintiff upon the trial as to the 
loss of the pass book and the proving of such loss to defendant as an ex- 
cuse for its non-production. The complaint fails to state the facts con- 
stituting the cause of action relied upon by the plaintiff on the trial. 

I am unable to agree with defendant’s contention that the action is 
prematurely brought for the reason that the 90 days’ notice of intention 
to withdraw the deposit was not given, as provided by section 14 of de- 
fendant’s by-laws. First, it does not appear that defendant ever required 
the notice, as it should have done promptly when payment was demand- 
ed, specifying that as its excuse for nonpayment. Abramowitz v. Cit- 
izens’ Savings Bank, 17 Misc. Rep. 297, 40 N. Y. Supp. 385. Secondly, 
section 14 expressly states that the intent of such rule is to protect the 
bank and its depositors in times of public excitement and danger, and 
the prohibition as to bringing suit to enforce payment before the expir- 
ation of “* said ninety days’’ unquestionably relates to a time of public 
distress, when the invocation of such a rule is entirely reasonable for 
the protection of the institution and its depositors. 

Section 18 of defendant’s by-laws provides that, in case of loss of a 
pass book, immediate notice shall be given to the bank, in writing, when 
payment upon such book will be stopped. While I do not think this pro- 
vision as to written notice is a condition precedent to the bringing of 
this action and was merely to protect the account, yet plaintiff’s failure 
to give such notice could not have been without significance to defendant 
when it was later called upon to pay the deposit, andthe loss only proven 
by plaintiff’s bare statement that he could not find the pass book in its 
usual place or among decedent’s effects. 

As todefendant’s contention that plaintiff failed to show that sufficient 
proof of loss of the pass book was furnished defendant when the transfer 
of the account was demanded by plaintiff, it seems to me that, even as- 
suming that plaintiff’s pleading was good, the evidence failed to disclose 
that plaintiff, before bringing his action, had furnished defendant with 
any sufficient proof upon which defendant could safely rely, and which 
would alone justify it in turning over the fund. Was the defendant 
bound to take plaintiff’s bare statement of loss as true without such furth- 
er proof by affidavit or otherwise as would convince a reasonably prudent 
man of the loss? I think not. What evidence had defendant that the 
book had not been assigned to some one or given away by the depositor 
in anticipation of death? A savings bank must use at least ordinary 
care in the payment of accounts. Appleby v. Erie Co. Savings Bank, 
62 N. Y. 12; Allen v. Williamsburgh Savings Bank, 69 N. Y. 314; 
Mahan vy. South Brooklyn Savings Inst., 175 N. Y. 69, 67 N. E. 118, 
96 Am. St. Rep. 603; Kelley v. Buffalo Savings Bank, 180 N. Y. 171, 
72 N. E. 995, 69 L. R. A. 317, 105 Am. St. Rep. 720. While the sta- 
tute permits savings banks to adopt proper rules for the payment of de- 
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posits where pass books are lost, this defendant does not seem to have 
ever adopted any rules governing such a contingency. 

Undoubtedly the plaintiff was in no wise bound to adopt the defen- 
dant’s suggestion astoindemnity. The suggestion was evidently made 
by defendant with a view of affording the plaintiff a means of obtaining 
control of the fund without serious hardship. I do not think the condi- 
tion so imposed by defendant was unreasonable under the circumstances. 

The statute and the by-laws of the savings bank both provide that 
no payment shall be made to a depositor or his assignee, except on the 
production of the pass book representing the deposit. It must, however, 
be assumed that pass books occasionally are lost or destroyed, and in 
such cases the courts cannot allow the provisions of the statute and by- 
laws relating to the presentation of pass books to be used as an instru- 
ment of fraud. Defendant should be required to pay the deposit in ques- 
tion when plaintiff has performed all the acts which could reasonably be 
required of him, and has, prior to the commencement of the action, fur- 
nished the defendant with such evidence showing his inability to comply 
with the requirement to produce the pass book as would convince an 
ordinarily prudent man of its loss. As the original depositor is dead, 
such proof is more difficult to produce, and the bank is at the time called 
upon to exercise a greater degree of caution. Having been informed of 
the loss, the bank was put upon inquiry- 

I do not think that the proof which plaintiff tendered defendant was 
enough to excuse his failure to produce the book or to justify defendant 
in releasing the fund. 

I therefore am of the opinion that the action was prematurely brought, 
and that the defendant was, under all circumstances, fully justified in 
refusing payment to plaintiff. 

The plaintiff’s complaint should be dismissed, with costs. 


BANK LIABLE IN DAMAGES FOR DISHONORING 
DEPOSITOR’S CHECKS. 


Siminoff v. Jas. H. Goodman Co , California District Court of Appeal, January 8,19'2. Rehearing 
denied March 8, 1912. 121 Pac. Rep. 939. 


A bank which dishonors a depositor’s check, where it holds sufficient funds to 
pay the check, is liable for substantial damages. The depositor’s right to recover is 
not limited by section 3302 of the California Code, which provides that ‘‘the detri- 
ment caused by the breach of an obligation to pay money only is deemed to be the 
amount due by the terms of the obligation, with interest thereon.” 


Action by Aaron Siminoff against the Jas. H. Goodman & Co. 
Bank. From a judgment for defendant, and from an order refusing 
a new trial, plaintiff appeals. Reversed. 

Cutpman, P. J. The question presented in this case is whether 
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the complaint states a cause of action. The complaint was filed on 
September 27, 1909, and sets forth six causes of action. In the first 
cause of action, it alleges that the defendant was and is a banking 
corporation organized under the laws of this state, and conducting a 
general banking business and acting as a banking corporation, with 
its principal office and place of business located in the city of Napa 
in Napa county. It is next alleged that, at all the times involved, 
the plaintiff was a trader in good financial standing and credit, and 
engaged in the business of manufacturing, selling, and dealing in 
ladies’ cloaks and suits in said city of Napa, and that he was a cus- 
tomer of and depositor with the defendant, and had and kept a bank- 
ing account with defendant, subject to his (said plaintiff’s) checks. 
It is then alleged that, from June 16 to June 19, 1909, plaintiff had 
in defendant bank a balance due and owing him exceeding the sum 
of $21.05, subject to plaintiff's checks; that, on June 16, 1909, plain- 
tiff drew his check No. 627 on defendant bank, for $21.05, payable 
to the order of Meyer Cloak Company, in payment for an indebted- 
ness then owing by plaintiff to said Meyer Cloak Company, and de- 
livered said check to said Meyer Cloak Company in payment for said 
indebtedness; that said Meyer Cloak Company, immediately upon 
receipt of the check, caused it to be presented to defendant bank for 
payment properly indorsed, during business hours, and in the usual 
course of business; but that defendant bank, notwithstanding that 
it then had sufficient funds belonging to the plaintiff on deposit to 
honor the said check, refused to pay it, and marked the same ‘‘ No 
funds,” and returned the check to Meyer Cloak Company dishonored. 
It is then alleged that by reason of the foregoing acts and conduct 
of defendant bank, plaintiff has suffered and sustained damage in the 
sumof $75,000, in this, thatistosay: By reason of the foregoing acts 
and conduct of defendant bank, plaintiff has suffered great injury in 
his name and credit with said Meyer Cloak Company and others, and 
his standing as a reputable merchant has been lost, and his credit 
destroyed. The remaining five causes of action are based on similar 
facts as to five other checks, drawn in favor of different firms, in 
sums varying from $3.75 to $287.45, all of which were returned to the 
payees dishonored. Four of these checks were drawn on June 12 

1909, and two of them on June 16, 1909, and all shared the same fate. 
although defendant, as is alleged, had funds in its hands tothe credit 
of plaintiff sufficient to meet the same. 

The question of importance to be determined is whether section 
3302 of the Civil Code prescribes the only measure of damages in 
cases of this character, or, in fact, was intended to apply to such cases 
atall; itreads: ‘‘ The detriment caused by the breach of an obliga- 
tion to pay money only is deemed to be the amount due by the terms 
of the obligation, with interest thereon.” 

It seems to be conceded by respondent, which is undoubtedly true, 
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that at common law substantial damages may be recovered against 
a banker for dishonoring the check of a depositor ; there being suffi- 
cient money in his hands at the time to meet it. The rule prevail- 
ing in this country,in states where the question has arisen, is given in 
5 American and English Encyclopedia of Law (2d Ed.) 1059, 1060, 
as follows: ‘*The relation between the bank and the depositor is 
that of debtor and creditor. The bank, in consideraticn of the de. 
posit or loan, impliedly agrees with the depositor that, whenever a 
demand is made by the presentation of a genuine check in the hands 
of a person entitled to receive the amount, the check will be honored 
to the amount of funds on deposit. And whenever the bank fails to 
fulfill this agreement with the depositor, by a failure to honor the 
check when duly presented, a right of action at once accrues. The 
depositor, by proving such loss, is always entitled to recover sub- 
stantial damages. But, if unable t6 show any such loss or injury, 
the better opinion seems to be that he would still be entitled to re- 
cover such moderate damages as the jury should judge to be a fair 
and reasonable compensation for the injury which he must have sus- 
tained; for it is almost impossible for a check to be dishonored with 
out reflecting upon the character and credit of the drawer, the extent 
of the injury being within the peculiar province of the jury to de- 
termine.” Mr. Morse says: ‘‘ The duty of the bank to make such 
payments (i. e., payment of checks on presentation, the bank having 
sufficient funds of the drawer), and the reciprocal right of the de- 
positor to have them made, arise from the contract to that effect, 
which, though probably never definitely expressed, will always be 
considered to be implied from the usual course of the banking busi- 
ness. This dutyand this rightare so far substantial that, ifthe bank 
refuses, without sufficient justification, to pay the check of the cus- 
tomer, the customer has his action for damages against the bank.” 2 
Morse on Banks and Banking (4th Ed.) § 458. 

The Supreme Court of this state, in Janin v. London & S. F. Bank, 
92 Cal. 14, 22-23, 27 Pac. 1100 (14 L. R. A. 320, 27 Am. St. Rep. 82), 
said: ‘‘It is well settled that a bank, in receiving ordinary deposits, 
becomes the debtor of the depositor, and its implied contract with him 
is to discharge this indebtedness by honoring such checks as he may 
draw upon it.”” This implied obligation or duty, out of which arises 
an action for nonperformance, is that payment will be made on pre- 
sentation, and is an obligation different from and in addition to that 
existing ordinarily between debtor and creditor. ‘‘ These dealings 
in bank checks stand upon peculiar grounds. The exigencies of trade 
do not admit of the delays attending the process of acceptance, or 
arising from the efflux of days of grace. Ifthe drafts are delayed; 
if the bank, being in funds, be at liberty to refuse payment—the 
inevitable consequence to the parties disappointed can be none other 
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than such as the want of scrupulous punctuality always inflicts. The 
drawer’s credit suffers, and it is well known that for this injury a 
depositor is entitled to his action against the bank.*’ Fogarties v. 
State Bank, 12 Rich. 518, 78 Am. Dec. 468. Asingle refusal to honor 
a check might work the ruin of abusinessman. That the returning 
of a check bya bank to the payee, indorsed ‘‘ No funds,” would neces- 
sarily tend to injure the credit and business standing of the drawer 
of the check, is a proposition so obvious as to need no argument 
to establish its truth. ‘‘It is almost impossible for a check to be dis- 
honored without reflecting upon the character and the credit of the 
drawer, the extent of the injury being within the peculiar province 
of the juryto determine.” 5 Am. & Eng. Ency. of Law (5d Ed.) 1060; 
2 Morse on Banks and Banking, section 458. And it isequally as 
obvious that the rule contended for by respondent would furnish no 
adequate measure of the damage suffered in suchacase. 1 Suther- 
land, Damages (3d Ed.) $77. Ina Pennsylvania case, where the rul- 
ing of the trial court was held to be correct, in refusing to charge the 
jury, ‘‘that the mere loss of credit by the plaintiff is not a ground for 
damages, unless it be immediately connected with scme tangible 
pecuniary loss of which it was the cause,”’the court said: ‘‘A bank 
is an institution of quasi public character. It is chartered by the 
government for the purpose, inter alia, of holding and safely keeping 
the moneys of individuals and corporations. It receives such moneys 
upon an implied contract to pay the depositor’s checks upon demand. 
Individual and corporate business could hardly exist for a day with- 
out banking facilities. At the same time, the business of the com- 
munity would be at the mercy of banks, if they could at their pleasure 
refuse to honor their depositor’s checks, and then claim that such 
action was the mere breach of an ordinary contract, for which only 
nominal damages could be recovered, unless special damages were 
proven. Thereis something more than a breach of contract in such 
cases.” Patterson v. Marine National Bank, 130 Pa. 419, 433, 18 Atl. 
632, 633, 17 Am. St. Rep. 778. 

In this state it is a felony for a person to willfully, with intent to 
defraud, make or draw or utter to another person a check on a bank, 
knowing at the time that he has not sufficient funds in such bank to 
meet such check. Pen. Code, § 476a. In Svendsen v. State Bank, 
64 Minn. 46, 65 N. W. 1086, 31 L. R. A. 552, 58 Am. St. Rep. 522, 
the Supreme Court placed the rule ‘‘on the ground that the wrong- 
ful act of the banker in refusing to honor the check imputes insolv- 
ency, dishonesty, or bad faith to the drawer of the check, and has the 
effect of slandering him in his business,” and it was there held that 
the position ‘‘that an action of tort cannot be maintained in sucha 
case as this, and that plaintiff’s only remedy is an action on contract, 
in which only nominal damagescan be recovered, is not sustained by 
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the authorities.” When, in this state, a bank returns to the payee 
a check with the indorsement ‘‘ No funds,”’ the act at once suggests, 
not only what the Minnesota court says it imports, but it suggests a 
possible violation of a penal statute punishableasa felony. And yet, 
as respondent contends, the only redress isin an action in assumpsit 
for money had and received, with interest. The Massachusetts court 
said: ‘‘In the case of a trader, injury to his credit may be inferred 
from the fact he is a trader, and substantial damages may be found 
and given, on proof of that fact, without anything more.” Wiley v. 
Bunker Hill Nat. Bank, 183 Mass. 495, 67 N. E. 655. 

When our Civil Code says that ‘‘ for every wrong there is a reme- 
dy”’ (section 3523), it means a remedy in some degree commensurate 
with theinjuryinflicted. The booksabound in decisions holding that 
the dishonor of a trader’s check isa grievous wrong. Lameand im- 
potent, indeed, must be that system of remedies that furnishes no 
adequate reliefin such cases. We cannot bring ourselves to believe, 
that section 3302 of the Civil Code was intended totake away a right 
of action universally conceded to exist elsewhere. No reason can 
be suggested why banks in this state should enjoy such immunity. 
It is no sufficient answer to the cases cited, and numerous others to 
like effect, that in those jurisdictions no statutory rule of damages, 
as we have in section 3302, is enacted. That the rule is firmly es- 
tablished, though not by legislation, in the states alluded to, by ju- 
dicial decisions coming down to us from the common law, cannot be 
questioned, and it has never been held to take away the right of 
action contended for by appellant. The rule, prescribed by our 
Code as a measure of damages, has been elsewhere held to apply 
solely to the limited class of cases referred to therein, namely, for 
breaches of obligations to pay money only; i. e., liquidated demands. 
Before we should feel authorized to hold that the rule laid down in 
section 3302 was intended to furnish the only measure of damage in 
such a case as we have here, it should be made to appear clearly from 
the terms of the statute that such was its intention, which we do not 
think does so appear. 

It was said in Lorick v. Palmetto Bank & T. Co., 74 S. C. 185, 54 
S. E. 206, 7 Ann. Cas. 818: ‘‘ The liability of a bank to its depositor 
for substantial damages, temperate in amount, for refusing to pay 
his check, not exceeding his credit, is generally if not universally 
recognized. And it is not necessary to recovery that there should 
be proof of special damages; the law presuming that the result is 
injury to the credit of the depositor from the general experience of 
men in such transactions.” The cases are extensively considered in 
the opinion. 

Without pursuing the argument further, our conclusion is that 
section 3302 of the Civil Code does not apply to a case of this char- 
acter, that the compiaint states a cause of action, and that the court 
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erred in holding otherwise and in refusing to allow plaintiff to sub- 
mit evidence in its support. 
The judgment and order are reversed. 


NATIONAL BANK MAY TAKE ASSIGNMENT OF JUDG- 
MENT AND HOLD PROCEEDS SUBJECT TO 
ASSIGNOR’S ORDER. 


Miller v. King, United States Supreme Court, Februxry 19, 1912. 32 Sup. Ct. Rep. 243. 

While a national bank may not act as trustee of an express trust, it may, under 
section 5136 of the Revised Statutes, authorizing national banks to ‘‘exercise all such 
incidental powers as shall be necessary to carry on banking,” accept an assignment of 
a judgment for collection, and agree to hold the proceeds subject to the order of the 
assignor; if, in such case, the bank’s attorney wrongfully pays the money over to an- 
other, it may bring suit against the attorney in its own name. 


In error to the Supreme Court of the State of Oregon to review 
a judgment which affirmed a judgment of the Circuit Court for Mal- 
heur County, in that state, in favor of the assignee of a national 
bank in an action to recover from its attorney the proceeds of a 
sudgment assigned to it for collection, which such attorney had im- 


properly paid over toathird person. Affirmed. 

See same case below, 53 Or. 53, 97 Pac. 542. 

Mr. Justice Lamar delivered the opinion of the court: 

Miller, the plaintiff in error, was the attorney of Helmick in an 
action against Porter. The judgment obtained in that suit was as- 
signed by Helmick to the First National Bank of Fayette, Idaho, 
which executed an instrument reciting that it would hold any money 
collected subject to the order of Helmick. At the time of making 
the assignment, Helmick gave verbal instruction to pay part of the 
money when collected to Lauer. The bank placed the judgment in 
the hands of Miller, who collected the money, and, claiming toact as 
attorney for Helmick, paid over the proceeds to the Moss Mercan- 
tile Company, which asserted that the cause of action had been trans- 
ferred to it prior to the rendition of the judgment. The bank there- 
upon brought suit against Miller for the recovery of the money thus 
collected by him and paid over toa third party. The defendant an- 
swered, denying that the bank had title; alleging that it had paid 
no consideration for the transfer; that it was intended to defraud 
creditors; setting up that Helmick had revoked the assignment and 
had given Millera release. There was, however, no claim that the 
charter of the bank prevented it from taking the transfer or prose- 
cuting the suit. 

There were several trials of the case, and ultimately, with the 
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consent of Helmick and Lauer, the bank assigned the judment to 
King. He was substituted as plaintiff, and recovered a judgment 
against Miller. The case was taken to the supreme court, where it 
was contended that a national bank could not act as trustee on an 
express trust, so as to be able to institute and maintain a suit under 
the statute of Oregon, which provides that the trustee of an express 
trust may sue without joining the person for whose interest the ac- 
tion is prosecuted. The judgment was affirmed, and no Federal 
question is presented in the writ of error here except on the theory 
that, under Revised Statutes, § 5136, U.S. Comp. Stat. 1901, p. 
3455, a national bank could notact as trustee of an express trust, and 
that therefore the suit was absolutely void, and could not proceed to 
judgment in the name of the substituted plaintiff. 

A national bank cannot act as atechnical trustee and hold land 
for the benefit of third persons. It cannot, for example, act as trus- 
tee under a railroad mortgage, nor take title to property to be held 
for the life of the grantor, with remainder to his children Every 
such transaction would be voidable at the instance of the govern- 
ment. Kerfoot v. Farmers’ & M. Bank, 218 U. S. 281, 54 L. Ed 
1042, 31 Sup. Ct. Rep. 14. But under Revised Statutes § 5136, ‘‘it 
may exercise all such incidental powers as shall be necessary to carry 
on banking,’’ and it may therefore act as a fiduciary and occupy a 
trust relation in matters connected with that business. It may do 
those acts and occupy those relations which are usual or necessary 
in making collections of commercial paper and other evidences of 
debt. Itis both usual and proper for the legal title to negotiable 
instruments to be vested in a bank by mere indorsement for purposes 
of collection, holding the proceeds as theindorser directs. There is 
no difference in law if the title is conveyed by a lengthier and more 
formalinstrument. In both cases the bank takes the legal title for 
the purpose of demand and collection. Ina proper case, there is no 
reason why it might not go further and institute suit thereon in its 
own name for the recovery of what may be due. Ifthe transfer was 
made, or the suit was being maintained, for purposes not authorized 
by the charter of the bank, and if the defendant was in a position 
where his rights were prejudiced thereby, it would be incumbent on 
him to raise that defense at the ouiset of the litigation, or as soon as 
he learned that fact. 

In this case the assignment was made in order that the bank 
might collect the money, pay part to Lauer, and in effect, hold the 
balance on deposit to the credit of Helmick. The judgment was 
not transferred to the bank for the mere purpose of enabling it to 
bring suit in its own name. At the time of the transfer no suit was 
contemplated, and, indeed. none was necessary, because the money 
was immediately paid by Porter. Suit only became necessary when 
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the amount collected by Miller was later improperly paid over by 
him tothe Moss Mercantile Company. There was nothing in this 
transaction which was so disconnected with the banking business as 
to make it in violation of Rev. Stat. § 5136, even if the defendant 
could raise such question. Kerfoot v. Farmers’'& M. Bank, supra. 
The laws of Oregon permitted an action to be maintained by the bank 
in itsown name. There is no Federal question before us which au- 


thorizes a reversal, and the judgment is affirmed. 


ALTERATION OF CHECK. 


M. Jones & Co. v. Bank of Horatio, Supreme Court of Arkansas February 12,1912. 14838. W. Rep 1060. 


In Arkansas the alteration of a check discharges the drawer, even as against a 
bona fide holder, and even though the alteration is so cleverly done as not to be 
noticeable to an ordinarily prudent person. But, in this case, it was held that 
the evidence did not establish that the checks had been altered. 


Action by M. Jones & Co. against the Bank of Horatio. From 
a judgment for defendant, plaintiffs appeal. Affirmed. 


FRAUENTHAL, J. The plaintiffs, Jones & Co , were customers of 
the defendant, which isan incorporated bank. They deposited with it 
$2,302.05,and at varioustimes drewchecks on it which were promptly 
paid, except the last, which was protested; the defendant claiming 
that plaintiffs had overdrawn their account before its presentation. 
The plaintiffs claimed that they had drawn checks on defendant to 
the amount of $2,230.37, thus leaving a balance of $71.68 undrawn 
and due tothem. They instituted this suit for the recovery of that 
sum, and also $3.15, the protest fees paid by them on the check which 
they claimed was wrongfully dishonored. On the other hand, the 
defendant claimed that the plaintiffs had drawn on it checks amount- 
ing to $2,354.37 which it had paid, thus making plaintiffs indebted 
to them in thesum of $52.32, the amount which they had overdrawn. 
By way of counterclaim, defendant asked for judgment for that sum. 
The controversy grows out of the alleged invalidity of two checks 
presented to and paid by defendant. The two checks were signed 
by plaintiffs and made payable to one James Hale. The plaintiffs 
claimed that the two checks were altered after their issuance and 
without their knowledge or consent, by being changed in date and 
raised in amounts. One of the plaintiffs, W. A. Flannigan, testified 
that he had signed both checks and delivered them to the payee ; 
that one was dated January 28, 1911, and was for $2, and the other 
was dated February 9, 1911, and was for $3. When these two checks 
were presented to and paid by defendant, they appeared as dated 
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February 11, 1911; and the first was for $29 and the last for $100, 
both of which latter amounts the defendant paid thereon. The jury 
returned a verdict in favor of defendant for the amount of the coun- 
terclaim, and judgment was rendered accordingly. 

The original checks have not been brought up with the record. 
From the testimony it appears that there is a conflict as to whether 
or not the alleged alterations were apparent on the face of the checks. 
It has been settled by this court that the alteration of a check duly 
signed anddelivered, without the knowledge orconsent of the drawer, 
‘‘although done in such manner as to leave no mark or indication of 
an alteration observable by a man of ordinary prudence, avoids the 
check as to the drawer, even in the hands of one to whom it is nego- 
tiated before maturity for a valuable consideration and without no- 
tice of the forgery.”” Fordyce v. Kosminski, 49 Ark. 40, 3 S. W. 892, 
4 Am. St. Rep. 18. But whether or not a check has been altered is 
a question of fact to be determined by a jury from the evidence ad- 
duced upon the trial of the case. There is a distinction made as to 
where the burden of proof rests relative to proving or disproving the 
genuineness of the check, bill, or note, in cases where the alteration 
is apparent on the paper, and in cases where the paper appears fair 
upon its face. Inglish_v. Breneman, 5 Ark. 378, 41 Am. Dec. 96; 
Chism v. Toomer, 27 Ark. 108; Gist v. Gans, 30 Ark. 285; Lemay 
v. Williams, 32 Ark. 166; Klein v. German National Bank, 69 Ark. 
140, 61 S. W. 572, 86 Am. St. Rep. 183. 

It is earnestly insisted that the verdict is not supported by suffi- 
cient evidence. It appears from the testimony that plaintiffs were 
engaged in railroad construction work, and that James Hale was em- 
ployed by them asa laborer. The testimony on the part of plain- 
tiffs tended to prove that he worked for them a few days in January 
and February; that the entire amount of his labor was less than $25; 
that part of this was paid by check, which he transferred to another 
person whom he owed, and which is not involved in this case. Mr. 
Flannigan, the person who signed the checks in controversy, testified 
that he wrote the entire written portions of both checks, and that 
the amounts as written by him had been raised in both checks. De- 
fendant, however, introduced testimony of expert witnesses which ten- 
ded to prove that neither of the checks presented in evidence had been 
raised or altered in the amount thereof. The written checks were 
exhibited to the jury, and these, taken in connection with this testi- 
mony of these witnesses, expert in handwriting, were sufficient to 
sustain the verdict. The question as to whether the amounts in the 
checks had been raised was one peculiarly for the jury to decide under 
this testimony; and, having determined the question under instruc- 
tions of which plaintiffs cannot complain, their verdict is final. 

The judgment is, accordingly, affirmed. 


‘ 
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BANK NOT ENTITLED TO BILL OF PARTICULARS. 


Knickerbocker Trust Co. v Miller, New York Supreme Court, Appellate Division.March 8, 1912. 133 N.Y. 
Supp. 989. 


Where a bank credits a check to a depositor’s account, and permits him to draw 
against it, and then, upon payment being refused _by the drawee bank, brings suit 
against the depositor, the bank has the burden of showing that it presented the 
check within a reasonable time. Consequently, if the depositor alleges in his answer 
that due diligence was not used in presenting the check, no new issue is raised thereby 
and the bank is not entitled to have the allegation made more definite and certain, 
or to a bill, of particulars. 


Action by the Knickerbocker Trust Company against Andrew 
Miller. From part of an order, defendant appeals; and from an- 
other part of it plaintiff appeals. Reversed on defendant’s appeal; 
affirmed on plaintiff's appeal. 


LauGHLin, J. This action is brought to recover the amount of 
a check drawn by the firm of Lathrop, Haskins & Co. upon the Na- 
tional City Bank to the order of the defendant, which he indorsed 
and deposited to his credit in his drawing account with the plaintiff, 
and which was subsequently dishonored. Onthe same day, and be- 
fore the close of banking hours, plaintiff indorsed and transferred 
the check to the National Bank of Commerce, which presented it to 
the National City Bank for payment at about 10 o’clock in the fore- 
noon the next day. Payment was refused, on the ground that the 
drawer’s account was not good for any part of theamount. Thecheck 
was thereupon protestedindueform. Inthe meantimethe defendant 
had withdrawn the amount thuscredited to hisaccount. Thedefen- 
dant put in issue the allegations of the complaint with respect to the 
presentation of the check for payment, and alleged that plaintiff 
did not use due diligence in presenting it, and did not present it 
within a reasonabletime, and, further, that the indorsees and holders 
of the check subsequent to the defendant did not use diligence in 
presenting it for payment, and did not so present it within a reason- 
able time, whereby the face value thereof was lost to him, and he 
was discharged from liability. 

Plaintiff moved for relief in the alternative, either that these al- 
legations with respect to its failure and the failure of the other in- 
dorsees of the check to present it within a reasonable time be made 
more definite and certain, or that defendant be required to givea 
bill of particulars of hisclaim in thisregard. The court declined to 
require that the pleading be made more definite and certain, but 
granted the motion for a bill of particulars. The defendant there- 
upon appealed from the order, in so far as it granted one alternative 
of the application ; and in so far as it denied the other alternative, 
plaintiff appealed, with a view to protecting itself in the event that 
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it should be decided that plaintiff was entitled to have the allega- 
tions made more definite and certain, but not a bill of particulars. 

Plaintiff credited the defendant’s account with the amount of the 
check, and permitted him to withdraw the money, and seeks now 
to hold him as indorser, and therefore it has the burden of showing 
presentation of the check within a reasonable time before it is en- 
titled to recover. Daniel on Negotiable Instruments, § 669a; Jaffrey 
v. Krauss, 79 Hun, 449, 29 N. Y. Supp. 987. No new issue was pre- 
sented by the allegations in the answer with respect to the failure of 
the plaintiff and its succeeding indorsees to present the check for 
payment with due diligence. If the facts are undisputed, the ques- 
tion asto whether or not the check was presented for payment within 
a reasonable time will become a question of law for the court to de- 
cide, and, if they should be controverted, it may be necessary to 
have the jury determine the facts and apply the law as charged by 
the court. Weare of opinion, therefore, that the plaintiff was not 
entitled to relief upon either theory. 

It follows that the order, in so far as it is appealed from by the 
plaintiff, should be affirmed, and in so far as it is appealed from by 
the defendant, it should be reversed, with $10 costs and disburse- 
ments, and the motion denied, with $10 costs. All concur. 


ALTERATION OF NOTE. 


Central National Bank of Kansas City, Mo., v. Efird, Supreme Court of South Carolina, March 26.1912. 
74 8. E. Rep. 136. 


Where the words ‘‘see special agreement,” following the signature on a note. 
are erased, the same constitutes a material alteration and invalidates the note in the 
hands of an innocent purchaser. 


Action by the Central National Bank of Kansas City, Mo., against 
D. F. Efird and others. From a judgment on a verdict for defend- 
ants, plaintiff appeals. Affirmed. 

Hyprick, J. Plaintiff sued defendants on their promissory note 
for $1,333, dated February 6, 1907, payable to the order of McLaugh- 
lin Bros., two years after date. The note was given in part pay- 
ment fora stallion. Plaintiff purchased it in the regular course of 
business, in good faith, for full value, before maturity, and without 
notice of any defense, defect, or infirmity. The defenses set up 
were: (1) That A. R. Taylor was to sign the note as acomaker with 
defendants before it was delivered, and the payee agreed that it 
should not be put into circulation until Taylor had signed it, which 
he never did. (2) That without the knowledge or consent of the 
other makers the payee made a special and separate agreement in 
writing with Samuel B. George, one of the makers, that his liability 
should be limited to $200, while on the face of the note the liability 
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of all the makers appeared to be joint and several; that the existence 
of said agreement was evidenced by said Samuel B. George writing 
under his name on said note the words, ‘‘See special agreement,” 
and that this was done after the execution of the note by all the 
makers, including the said George; that it was a material alteration, 
which avoided the note; that said words, ‘‘See special agreement,” 
were afterwards fraudulently erased, which also destroyed validity 
of the note. (3) Breach of a written contract of warranty of the 
horse. (4) Failure of consideration. There was evidence tending to 
prove each of the defenses set up. The court instructed the jury 
that the first, third, and fourth defenses would not avail defendants, 
as the note was in the hands of a bona fide holder for value before 
maturity, unless they found that the evidence established the second 
defense; that, if the words, ‘‘See special agreement,” were written 
under the name of the defendant, Samuel B. George, that des- 
troyed the negotiability of the note, and would let in the other de- 
fenses, if the evidence established them; but, unless they found that 
those words had been written under the name of the detendant 
George, their verdict should be for the plaintiff. 

The jury found for the defendants, which clearly established the 
fact that they found that the words, ‘‘See special agreement,” had 
been written under the name of George after the execution of the 
note, and it necessarily established the fact that they had been 
erased, for they were not there at the trial. The special agreement 
was excluded from evidence by his honor. Therefore, not knowing 
what it was, except in the most general way, and not being able to 
properly determine its legal effect, we prefer not to pass upon the 
question whether the words, ‘‘ See special agreement,” written after 
the name of George, destroyed the negotiability of the note. Nor 
is the decision of that question necessary. There can be no doubt 
that the erasure of those words was a material alteration of the note 
which invalidated it even in the hands of an innocent holder. Sanders 
v. Bagwell, 32 S. C. 238, 10 S. E. 946, 7 L. R. A. 743; Vaughan v. 
Fowler, 14 S. C. 355, 37 Am. Rep. 731; Plyler v. Elliott, 19 S. C. 257. 
The general rule upon the subject is thus expressed in 2A. & E. Enc. 
L. (2d Ed.) p. 193: ‘*So, where a promissory note is materiaily al- 
tered by the payee or transferee, not only is it vitiated and destroyed 
in the hands of the party respshsible for the alteration, but there 
can be no recovery thereon against the maker, or any indorser prior 
to the one who is responsible for the alteration, by a person into 
whose hands it has come after the change was made, even though 
he be a bona fide indorsee for value without notice of the alteration.” 
Exchange Nat. Bank v. Bank of Little Rock, 58 Fed. 140,7 C. C. A. 
111, 22 L. R. A. 687 and note; Citizens’ National Bank v. Williams, 
174 Pa. 66, 34 Atl. 303, 35 L.R. A. 464 and note. Judgment affirmed. 
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PATENT RIGHT NOTE SUBJECT TO DEFENSES. 


Bashaw v. Vance, Supreme Court of Arkansas, February 5,1912. 1438. W. Rep. 1086. 


Under the Arkansas statute (Kirby's Digest, § 495, et seq.,) making a patent 
right note subject to defenses in the hands of an innocent holder, the maker may 
show that he paid the note before it was assigned. 

Suit by E. H. Vance, Jr., against W. C. Bashaw and another. 
From a decree for plaintiff, defendants appeal. Reversed and com- 
plaint dismissed. 

Woop, J. The question in this case is whether or not the assignee 
of a note given for a patent right and patent right territory for value 
before maturity is an innocent purchaser for value so as to preclude 
the maker of the note from setting up the defense of payment when 
sued by the assignee, where there was no fraud or deception prac- 
ticed upon the maker by the payee in the purchase of the patent 
right or patent right territory. 

It is contended by the appellee that the only defense against a 
holder of such note who has bought same before maturity and paid 
value therefor is fraud practiced upon the maker of the note at the 
time of its execution, or failure of consideration by reason of defect 
of title, or some legal defense to the payment of the note growing 
out of the original contract on which the note was executed. 

The statute (Kirby’s Dig. § 495 et seq.) provides that the payer 
or drawer in all notes executed in payment of any patent right or 
patent right territory shall be permitted to make all the defenses 
against any assignee, indorser, holder, or purchaser of such note that 
could have been made against the original payee, whether such note 
be assigned or transferred before maturity or not. The statute 
further provides that the vendors of patent rights who may effect 
the sale of same to any citizen of this state on a credit, and who 
take a negotiable instrument in payment of the same, shall have such 
instrument executed on a printed form, showing upon its face that 
it was executed in consideration of the patent right, etc. ; and further 
provides, ‘‘ No person shall be considered aninnocent holder of the 
same before maturity, and the maker thereof may make defense to 
the collection of the same in the hands of any holder of said negotia 
ble instrument.” ' 

It will be observed that the statute makes no exception in favor 
of the assignee in cases where there has been no fraud or deception 
practiced upon the maker of the note by the seller of the patent right. 
The statute is comprehensive in its terms, and its language is unam- 
biguous. There is really nothing left for construction. 

The statute allows the ‘‘ payer to make all the defenses against 
any assignee that could have been made against the original payee,” 
and provides, ‘‘ No person shall be considered an innocent holder of 
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the sane, though he may have given value for the same before ma- 
turity.”” In other words, under the statute there can be no such 
thing as an innocent holder for value of a note that is executed in 
payment for a patent right and patent right territory. Prospective 
purchasers of such note are given warning by the face of the paper 
and the law that they buy such paper at their peril. 

The statute was enacted to promote wise public policies and is a 
valid exercise of the police powers of the state to regulate and con- 
trol commerce of the particular class mentioned therein. Woods v. 
Carl, 75 Ark 328, 87 S. W. 621; Columbia County Bank v. Emerson, 
86 Ark. 155, 110 S. W. 214; Ozan Lumber Co. v. Union County Nat. 
Bank, 207 U. S. 257, 28 Sup. Ct. 89, 52 L. Ed. 195; Woods v. Carl, 
203 U. S. 358, 27 Sup. Ct. 99, 51 L. Ed. 219. 

A decided preponderance of the evidence shows that the appellee 
paid the note before same was assigned to appellants. The cause 
on this point seems to have been fully developed. The chancery 
court held that appellee was an innocent purchaser. 

The judgment in his favor is erroneous, and the cause is reversed, 
and the complaint dismissed for want of equity. 


FRAUDULENT DRAFT BY BANK PRESIDENT. 


First National Bank of Mt. Vernon, Wash., v. National Park Bank of New York, United States Cir- 
cuit Court of Appeals, December 11,1911. 192 Feb. Rep. 546. 


The president of a bank in Mt. Vernon, Wash., fraudulently drew a draft against 
the bank’s account with its New York ccrrespcndent The New York bank paid the 
draft without knowledge of the fraud. It was held that the New York bank was not 
liable. The fact that the draft was dated at Billings, Okla., and drawn upon a blank 
furnished by a bank at that point, which was named as payee, was not sufficient 
to put the New York bank on inquiry. 


Action by the First National Bank of Mt. Vernon, Wash., against 
the National Park Bank of New York. From a judgment (175 Fed. 
831) dismissing the complaint, plaintiff brings error. Affirmed. 

Coxe, Circuit Judge. The plaintiff is a corporation engaged in 
carrying on the business of banking at Mt. Vernon in the state of 
Washington. The defendant is engaged in similar business in New 
York City and for several years prior to the transaction in question 
had acted as the Eastern correspondent of the plaintiff, receiving its 
deposits and honoring its drafts. 

On June 9, 1902, the defendant received and paid in the due course 
of business the following draft, the plaintiff having on deposit a sum 
in excess of $6,000: 

First National Bank. 


No. Billings, O. T., June 6, 1902. 
At sight pay to the order of First National Bank, Billings, Okla., 
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$4000, six thousand & no-100 dollars with exchange value received 
and charge to account of First National Bank Mt. Vernon, Wash. 
To National Park Bank, New York, N. Y. C. H. Lyon, Prest. 


At the time this draft was drawn Lyon was actually president of 
the Mt. Vernon bank and this fact had been communicated to the 
defendant by the following letter: 


Mt. Vernon, Wash., March 21, 1902. 
National Park Bank, New York City—Gentlemen: You will find 
below the signature of Mr. Chas. H. Lyon who has been appointed 
president of this bank, Mr. Chas.Clary having resigned that position. 
Mr. Lyon has authority to sign drafts against balances held for the 
credit of this bank by its correspondents. Very truly, 
R. G. Hannaford, Cashier. 
[Signature] Chas. H. Lyon, Prest. 


The by laws of the Mt. Vernon bank contained the following pro- 
visions: 
‘* All contracts, checks, drafts, etc., for this bank, andall receipts 


for circulating notes received from Comptroller of the Currency,shall 
be signed by the president or cashier.” 


The plaintiff denies liability for the draft on the ground that it 
was uniuthorized and irregular and not connected with the business 
of the bank, and demands judgment for $6,000 and interest. We 
have then a draft drawn by a Western bank upon its New York cor 
respondent which has funds to the credit of the drawer in excess of 
the amount of the draft, which is signed by the president of the bank, 
who is invested with ample authority so to sign. 

Tae question presented for decision is whether when such a draft, 
though fraudulent in its inception, is presented for payment through 
the ordinary banking channels, the drawee, if wholly ignorant of 
the fraud, is liable if he paysthedraft. Weareclearly of the opinion 
that heis notliable. To render him liable he must know of the fraud 
or the circumstance must be such as to put him upon inquiry. 

The fact that the draft was upon a blank intended for the use of 
the customers of the Billings bank and the fact that it was apparently 
drawn at Billings are perfectly compatible with honesty and a find- 
ing that they were indicative of fraud or were so suspicious as to put 
the defendant upon inquiry would be wholly without support. Itis 
easy to imagine many situations where sucha draft would be necessary 
and proper. For instance, the president, with ample authority from 
his directors, may have gone to Billings to settle a controversy or 
to purchase property for the bank with the full expectation of all 
concerned that if he succeeded he was to make the payment on the 
spot. The defendant was justified in assuming that the draft was 
honestly drawn. There was no proof that it was actually drawn at 
Billings, but assuming that it was drawn there, there is, as we have 
seen, nothing in that circumstance to excite suspicion. The initial 
fault was that of the plaintiff in electing an unworthy man as its 
president. The loss which followed can be traced directly to that 
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action. The attempt of the plaintiff to saddle the loss occasioned 
by its own negligence or misconduct upon the defendant is without 
justification. Had the defendant stopped the payment of the draft 
its act would have been unprecedented. Banking business cannot be 
transacted if surrounded by such limitations as are suggested in the 
plaintiff’s brief. We think that when the National Park Bank re- 
ceived the draft signed by the president of its correspondent, it took 
the only rational course and paid it. 

At the close of the testimony both parties moved for the direction 
of a verdict. Though the plaintiff reserved the right to go to the 
jury if its motion were denied, it did not thereafter renew its request 
and there is no exception which presents the question in this court. 

The judgment is affirmed with costs. 


PAYMENT OF SAVINGS BANK ACCOUNT TO ONE WHO 


Dinini v. Mechanics’ Savings Bank of Winsted, Supreme Court of Errors of Connecticut, March 7, 1912. 
82 Atl. Rep. 580. 


A savings bank depositor, even a foreigner unfamiliar with our laws and lan- 
guage, is presumed to know the by-laws printed in his pass-book. But a by-law to 
the effect that the bank will not be liable to depositor, where money is paid out ona 
forged signature, does not relieve the bank from the duty of exercising reasonable 
care to prevent payments to wrong persons. In this case the plaintiff's book was 
stolen and the deposit paid to the thief, after the clerk had made a comparison of sig- 
natures. It did not appear that the clerk did anything further to identify the person 
to whom the money was paid, but it was held that the bank was free from negligence 
and, consequently, not liable. 


Action by John Dinini against the Mechanics’ Savings Bank of 
Winsted. Judgment for defendant, and plaintiff appeals. Affirmed. 


RoRABACK, J. 1t appears from the finding that in May, 1910, the 
plaintiff was an Italian, who could speak and understand but little 
English. At this time, the defendant was a savings bank, with 
nearly 3,900 depositors, of which about 100 were of the same: nation- 
ality as the plaintiff. On May 16, 1910, the plaintiff sent $200 to the 
defendant by Mrs. Anna Cordano, who deposited this money with 
the bank for the plaintiff. A deposit book for $200 was issued by 
the bank in the plaintiff's name, which, with an identification card 
made out by the clerk of the bank, was taken by Mrs. Cordano to the 
plaintiff. Dinini signed his name in the blank space left for that 
purpose upon the identification card, and returned it to the bank. 
The plaintiff gave the bank book for safe-keeping to his mother, 
who placed itin her trunk. On July 8, 1910, the plaintff drew $75 
of his deposit, and signed and delivered to the defendant his receipt 
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therefor. The bank book was again given to tre mother, who placed 
it in her trunk. Subsequently one John Rimondi stole this book 
from the trunk, and on the 7th day of September, 1910, he presented 
the book to the defendant, representing himself to be the plaintiff, 
and withdrew from the bank the sum of $125, being the balance 
of the deposit, and surrendered the book to the bank. Rimondi at 
the same time also signed and delivered to the defendant a receipt 
for the money, forging the name of the plaintiff on the receipt. 
Rimondi, soon after obtaining this money from the defendant, left 
town, but was subsequently apprehended, tried, convicted, and sen- 
tenced to state’s prison for his offense. 

The $125 was paid to Rimondi by Miss Ella L. Norton, who was 
then and for a number of years had been aclerk in the bank; but 
it was not paid over until she had made a comparison of the sig- 
natures, and had satisfied herself as to the identity of the person 
who presented the depositor’s book. It had been the practice and 
custom of the defendant for a number of years to use identification 
cards, and to make payments and allow withdrawals from deposits 
without further identification than the signature of the depositor. 
It did not appear in evidence that any inquiry was made of Rimondi 
by Miss Norton, or by any other officer of the bank, as to his iden- 
tification, based upon the information contained on the card, or from 
any other source. The plaintiff and Rimondi, so far as the evidence 
shows, have no particular marks of personal resemblance, except that 
they are both of the same nationality. The defendant called as hand- 
writing expert Rufus E. Holmes, George S. Rowe, and Frank D. 
Hallett, all of whom have had extensive experiencein banking bus- 
iness and in the examination of signatures and determination as to 
their genuineness. These witnesses testified on the direct that the 
genuine and the forged signatures had, in their opinion, both been 
written by the same person. On cross-examination, each admitted 
that there was a dissimilarity in the formation of some of the letters, 
as also in the spelling of the name; and none of them testified posi- 
tively that these signatures were written by the same hand. 

On the coverof the bank book, the following words were printed: 
‘* Read carefully this book and preserve it. If you lose or mislay 
it give immediate notice to the bank.” Among the by-laws of the 
bank printed in the depositor’s book are the following: ‘‘Sec. 5. 
All deposits shall be entered onthe treasurer’s book and on adeposit 
book to be given to each depositor and each depositor on making his 
first deposit shall by such act be considered as assenting to and bound 
by all the by-laws and regulations of the bank.” ‘‘Sec. 8. This cor- 
poration will not be responsible to any depositor of money in this 
institution or to his or her heirs or assigns for any fraud that may 
be practiced upon any of the officers of this institution by forged 
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signatures oy by presenting a depositor’s book and drawing money 
without the knowledge or consent of the owner ; and all entries of 
money paid, made on the depositor’s book by an officer of this insti- 
tution, shall be deemed good and valid evidence of money paid, and 
shall exonerate the bank from any liability on account of any fraud 
practiced in drawing the money of any depositor.” There was no 
evidence that the plaintiff had any knowledge of the by-laws or pro- 
visions contained in his book, or that he agreed to be bound by the 
same, other than may be presumed by the exhibits referred to and 
the facts therein stated. 

The substance of the important questions raised by the plaintiff's 
appeal are (1) whether, from the facts found, the plaintiff assented 
to and was bound by the defendant’s by-laws ; (2) whether it appears 
that the defendant exercised reasonable care in the payment of the 
balance of $125 due upon the plaintiff's book. 

Tne plaintiff, by accepting from the bank and using, as he did, 
the deposit book in question, with the by-laws printed therein, is 
presumed to know their contents, and.impliedly contracted to make 
his deposits according to their terms. Chase v. Waterbury Savings 
Bank, 77 Conn. 295, 299, 300, 59 Atl. 37, 69 L. R. A. 329, 1 Ann. 
Cas. 96 ; Donlan v. Provident Institutioa for Savings, 127 Mass. 183, 
34 Am. Rep. 358. Counsel for the plaintiff in his brief and in his 
argument contended that his client was a foreigner, unfamiliar with 
our laws and language; and thatthe rules of the defendant bank 
should not be allowed to operate as any defense for the payment of 
his money to a stranger, without proof that specific notice of such 
rules had been given him. 

Savings banks are obliged to deal with a large number of depos- 
itors, most of whom are strangers to its officers. They are unable 
toidentify their depositors personally, and sometimes there is danger 
of collusion by the payment of forged orders, apparently genuine, 
accompainied by the deposit book. These rules are made for the 
benefit of the common fund of the bank in which every depositor 
hasaninterest. The fact that the plaintiff in this case was a foreign- 
er, who muy have been unfamiliar with our laws and language, does 
not control the presumption that he had knowledge of the rules of 
the bank. Donlan v. Provident Institution for Savings, 127 Mass. 
183, 185, 34 Am. Rep. 358. But the rules of the bank printed in its 
passbook, relieving it from liability from any fraud practiced upon 
it in withdrawing money by means of forged signatures, do not re- 
lieve the bank from its duty of exercising reasonable care to prevent 
payments to the wrong person. Chase v. Waterbury Savings Bank, 
77 Conn. 295, 300, 301, 59 Atl. 37, 69 L. R. A. 329, 1 Ann. Cas. 96. 

In the present case, the trial court reached the conclusion that 
the bank exercised reasonable care in the payment of the $125, and 
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that the money was paid by it in good faith. The passbook was pre- 
sented by Rimondi, who falsely impersonated the depositor, and 
fraudulently signed Dinini’s name to receipt given for the money. 
This bank had adopted the identification card system, which is gen- 
erally recognized as a reasonably safe method to aid in the identifi- 
cation ofits depositors,and to prevent false impersonations by forgers 
and the like. The clerk who paid the money to Rimondi was an 
experienced one, and was apparently competent to transact that bus- 
iness. She compared the signature upon the receipt given at that 
time by Rimondi with the signature of Dinini, and was satisfied that 
the former was genuine. Evidence was also given upon the part of 
the defendant by three witnesses, each of whom had had extensive 
experience inbanking business, and in the examination of signatures. 
These witnesses all testified that these signatures, in their opinion, 
were written by the same person, although none of them would tes- 
tify positively that this was so. There were no circumstances which 
would naturally have excited the suspicion of the employes of the 
bank, or which should have led them to take anything more than the 
ordinary precautions in the payment of the money. The discrep- 
ancy in the signatures was not so marked and apparent that it could 
be readily and easily discovered on examination of them made by 
persons experienced in that business. The defendant had not been 
notified of the loss of the book. Rimondi was of the same nationality 
and sex as Dinini, and both of them were strangers to the officers of 
the bank. Rimondi came tothe bank with the deposit book in his 
possession, and that possession was apparently lawful. 

When the question of the defendant’s liability, in an action of 
negligence, depends solely upon the inquiry whether he acted as a 
reasonably prudent man should act under the special circumstances 
of the particular case, the conclusion as to the negligent conduct 
drawn by the trial court is a question of fact. Fox v. Kinney, 72 
Conn. 404, 44 Atl. 745; Chase v. Waterbury Savings Bank, 77 Conn. 
303, 59 Atl. 37, 69 L. R. A. 329, 1 Ann. Cas. 96. 

The trial court has decided that the defendant's conduct in the 
payment of the money, as tested by the standard of reasonable care, 
was free from negligence. This decision we cannot review, unless 
it appears that in reaching this conclusion the court below violated 
some principle of law either in defining the legal duties of the parties 
or in the process of deducing an ultimate fact from the subordinate 
facts found. Hourigan v. Norwich, 77 Conn. 358, 369, 59 Atl. 487; 
Lawler, Adm’r, v. Hartford Street Railway Co., 72 Conn. 74, 43 Atl. 
545. These conditions are not present in this case. 

There is no error. 

The other judges concurred. 
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RIGHT TO SET-OFF DEPOSIT. 


Manevitz v. Northern Bank of New York, New York Supreme Court, Snecial Term, January, 1912. 
143 N. Y. Supp. 745. 


A depositor in an insolvent bank may set-off his deposit against a debt which he 


owes the bank. But, in order to maintain an action in equity, to secure the right of 
set-off, it must appear that the bank is insolvent. In this case the superintendent of 
banks had taken possession of the bank; it was held that this fact did not establish 
the insolvency of the bank so as to entitle the depositor to set-off. 


Action in equity for set-off by Louis Manevitz against the North- 
ern Bank of New York and another. Judgment for defendants. 


Giecericu, J. Plaintiff discounted at the Northern Bank of New 
York certain notes made by third persons to his order and for his ac- 
commodation. The notes aggregated $4,910in amount. Thereafter 
and before the maturity of the notes the defendant the superinten- 
dent of banks took possession of the bank under the provisions of 
the banking law (Consol. Laws 1909, c. 2). The plaintiff, at the time 
iast mentioned, had on deposit to his credit in the bank the sum of 
$4,600. He subsequently tendered to the superintendent of banks the 
sum of $310, being the difference between the amount of his deposit 
and the amount of the notes, and demanded the surrender of the 
notes. The demand was refused, and he now brings this action in 
equity, claiming that suit has been threatened upon the notes, and 
demanding judgment that any action thereon, either against him- 
self or against the makers, be enjoined, and that upon payment of 
the said sum of $310 the notes be delivered up to him. 

The action is founded upon the theory that the plaintiff is entitled 
to an equitable set-off of his deposit against his liability as indorser 
upon the notes. A debtor of an insolvent is ordinarily allowed in 
equityto offset against his indebtedness a debt due from the insolvent 
to him, provided the debt due from the insolvent was due and pay- 
able at the time of the insolvent’s assignment (Fera v. Wickham, 
135 N. Y. 223, 230, 31 N. E. 1028, 17 L. R. A. 456); and it is imma- 
terial that the debt to the insolvent is not yet due at the time when 
the set-off is sought to be made. (Rothschild v. Mack, 115 N. Y. 1, 
21 N. E. 726; Richards v. La Tourette, 119 N. Y. 54, 23 N. E. 531.) 

I regard the plaintiff's case as fatally defective, in that there is 
neither any allegation nor proof of the insolvency of the defendant 
bank. Set-off is an equitable remedy, and, as was said in Hughitt 
v. Hays, 136 N. Y. 163, 168, 32 N. E. 706, the insolvency of one of 
the parties is a material circumstance. In the present case it is true 
that the superintendent of banks had taken possession of the defen- 
dant bank; but in People v. St. Nicholas Bank, 77 Hun, 159, 165, 28 
N. Y. Supp. 407, it was held that such act on the part of the super- 
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intendent did not create an inference of bankruptcy—the court re- 
marking that it might transpire that the bank had sufficient assets to 
meet its deposits and that there was merely an impairment of capital. 

In this case the complaint alleges that, at the time the superin- 
tendent of the banking department took possession of the Northern 
Bank, that bank was either conducting its business in an unsafe or 
unauthorized manner, or that its capital was impaired, or that the 
superintendent had reason to conclude that it was in an unsound or 
unsafe condition, or that it was unsafe and inexpedient for it to con- 
tinue business; but there is no allegation of insolvency. The var- 
ious facts so alleged in the complaint are made by section 19 of the 
banking law sufficient ground for the act of the superintendent in 
taking possession of the bank, but none of such allegations is contra- 
dictory of or inconsistent with the solvency of the bank. 

The conclusion I have reached on this point makes it unnecessary 
to discuss the various other propositions advanced on behalf of the 
defendant against the plaintiff’s right to the relief sought. There 
should be judgment for the defendants dismissingthe complaint, with 
cost® 

Submit with proof of service, proposed findings and judgment in 
accordance with these views. 


CONSIDERATION FOR CHECK. 


Harris-Emery Co. v. Howerton, Supreme Court of Iowa, March 15, 1912. 134 N. W. Rep. 1068. 


The defendant gave his check to the plaintiff in payment of a bill owing to 
plaintiff from a third party and the plaintiff thereupon gave the third party a re- 
ceipt in full. It was held that there was a sufficient consideration for the check and 
that the defendant was liable. 


Action upon a check drawn by defendant upon the People’s Trust 
Company of Pella, lowa, which was duly protested for nonpayment. 
Defendant pleaded that the check was without consideration, and 
that his promise, if any, was within the statute of frauds, and there- 
fore void. Upon the issues joined, the case came on for hearing to 
a jury, and at the conclusion of the testimony each party moved for 
a directed verdict. Plaintiff's motion was overruled, and defendant’s 
was sustained, and a judgment was entered on the verdict returned 
according to the court’s direction. Plaintiff appeals. Reversed. 

DeeMeER, J. [1] The facts stated most strongly for plaintiff, as 
they should be, because of the order directing the verdict, are as 
follows: 

[2] Prior to February 23, 1909, one Anna Molin was indebted to 
plaintiff on open account for a balance of $204.79. She was prepar- 
ing to leave Des Moines where she had resided while the goods for 
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which she was indebted had been purchased, and, learning of that 
fact, plaintiff’s credit man called upon Mrs. Molin with intent of 
bringing suit against her unless she paid or secured the balance due. 
He met her on the morning of February 23, 1909, and then made ar- 
rangements to meet her and the defendant on the afternoon of the 
same day at her home. Pursuant to arrangement, the credit man 
went to Mrs. Molin’s home, and, shortly after arriving there, defend- 
ant appeared and wasintroduced. Demard was made of Mrs. Molin 
that she pay or settle the account, and, asshe did not have the money 
wherewith to meet her obligation, she asked defendant to advance 
her $200, telling him that she had to pay the bill, and that she would 
pay the $4.79 remaining in currency. Before granting the request, 
defendant took Mrs. Molin into another room for aprivate conference, 
and shortly thereafter reappeared, and said to the credit man that 
he was closing up a deal with Mrs. Molin that day, and that he would 
give his check for the $200. This being acceptable to the credit man, 
defendant wrote his check upon the Pella Trust Company of Pella 
for the sum of $200 payable to the plaintiff, and Mrs. Molin produced 
the $4.79 in currency. The check and currency were delivered to 
plaintiff’s agent, and he receipted the bill he held against Mrs. Molin 
in full, and as receipted delivered the same to her. The credit man 
testified that he received the check and cash in payment and full 
satisfaction of plaintiff’s account. It is agreed however, that, at de- 
fendant’s request, the check was not presented to the bank for pay- 
ment until February 27th, and, at that time Howerton having no funds 
the check went to protest. This action is upon the check. Plain- 
tiff’s credit man tes'ified not only that he received the check in pay- 
ment, but that he forebore bringing suit upon the account as he had 
intended to because of the giving of the check. It also appears that 
Mrs. Molin's account with plaintiff was marked paid and closed upon 
plaintiff's books. Between the date of the giving of the check and 
the presentment of same for payment Mrs. Molin left Des Moines, 
and her whereabouts have since been unknown. Defendant refused 
to make the check good, and now claims that it was and is without 
consideration, for the reason that he received no benefit therefrom. 
He admits that at the time he issued it he had a deal with Mrs. Molin 
whereby he might have owed her money had it been consummated; 
but he says that this fell through, and that the check is entirely with- 
out any consideration moving to him, andistherefore void. He also 
claims that his promise is within the statute of frauds. This latter 
claim is entirely without support, and the only question in the case 
is this, was there any consideration for the check ? 

[3] Recurring tothe most elementary principles of law, it will be 
found, we think, that the check had a valuable consideration. It is 
not enough for the maker to say that he received no benefit. A det- 
riment to the payee is as often a consideration for a promise as a 
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benefit to the man who makes it. Harlan v. Harlan, 102 Iowa, 704, 
72 N. W. 286; Riegel v. Ormsby, 111 Iowa, 10, 82 N. W. 432; Blakev. 
Robinson, 129 Iowa, 199, 105 N. W. 401; Brown v. Jennett, 130 Iowa, 
312, 106 N. W. 747, 5 L. R. A. (N. S.) 725. Again, if the original 
debtor is discharged and a new one substituted, thisis everywhere re- 
garded as a sufficient consideration for the new promise. Brown v. 
Jennett, supra, and cases cited in 7 Cyc. p. 702; Porter v. Railroad, 
99 Iowa, 359, 68 N. W. 724; Harvey v. Tama Co., 53 Iowa, 228, 5 N. 
W. 130; Bruguier v. Goewey, 39 Iowa, 190. Here there was not 
only a forbearance to sue, but a complete substitution of debtors, and 
it does not lie in defendant’s mouth to say that he received nw valu- 
able consideration. The release of one debtor is a sufficient con- 
sideration for the promise of another to pay the debt. Here the 
promise is in writing, and the original debt was discharged. Al- 
though defendant may never have received anything of value from 
Mrs. Molin, the check was nevertheless based upon a valuable con- 
sideration, and the trial court erred in directing the verdict. None 
of the many cases cited for appellee run counter to these views, and, 
if they did, we would not be disposed to follow them. 
The judgment must be, and it is, reversed. 


BANKRUPTCY—NOTICE TO OFFICER OF BANK. 


Perry Naval Stores Co. v. Caswell, Szpreme Court of Florida, February 5, 1912. 57 So. Rep. 660 


Where the cashier of a bank, who is also a director, and other directors, have 
knowledge of bankruptcy proceedings on the part of a person against whom the 
bank holds a judgment, the judgment is discharged, although not scheduled as a lia- 
vility of the bankrupt, providing the officers had notice of the proceedings in time to 
have filed proof of the bank’s claim. 


Bill by L. M. Caswell and W. M. Beaty against the Perry Naval 
StoresCompany. Decree for complainants, and defendant appeals. 
Affirmed. 

Wuirrie.Lp, C. J. The appellees brought proceedings in equity 
in the circuit court for Taylor county for the cancellation of a judg- 
ment rendered against them in favor of the Taylor County State 
Bank and assigned to the appellant. Asa ground for this relief it 
is alleged that after the rendering of the judgment the appellees 
were adjudged bankrupts and in due course were discharged of all 
their liabilities in the bankruptcy court, and that the Taylor County 
State Bank was the holder and owner of the judgment at the time of 
the said discharge in bankruptcy of appellees. 

Section 17 of the bankrupt law of 1898 provides that ‘‘a discharge 
in bankruptcy shall release a bankrupt from allof his provable debts, 
except such as * * have not been duly scheduled in time for proof 
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and allowance, with the name of the creditor if known to the bank- 
rupt, unless such creditor had notice or actual knowledge of the pro- 
ceedings in bankruptcy. * *” 

It appears that the judgment held by the Taylor County State 
Bank was not scheduled as aliability and the bank was not designated 
as acreditor in the bankruptcy proceedings; but, if the bank had 
notice or actual knowledge of the bankruptcy proceedings in time to 
prove its claim in due course, the judgment is discharged by virtue 
of the bankruptcy proceedings. Fiderv. Mannheim, 78 Minn. 309, 81 
N. W. 2; Morrison v. Vaughan, 119 App. Div. 184, 104 N. Y. Supp. 
169, 18 Am. Bank. Rep. 704. 

The actual knowledge of the proceedings contemplated by the 
section is a knowledge in time to avail a creditor of the benefits of 
the law, in time to give him an equal opportunity with other credi- 
tors, not a knowledge that may come so late as to deprive him of 
participation in the administration of the affairs of the estate, or to 
deprive him of his share of the dividends, if any are to be declared. 
See Birkett v. Columbia Bank, 195 U. S. 345, 25 Sup. Ct. 38, 49 L. 
Ed. 231. 

In this case the cashier, who was also a director, and other direc- 
ors of the bank had actual knowledge of the bankruptcy proceed- 
ings in time for the bank to have an equal opportunity with the 
other creditors. If the knowledge of these officers of the bank is 
imputable to the bank, it had notice or actual knowledge of the pro- 
ceedings in bankruptcy as contemplated by the act, and, as it did 
not have its judgment proved with the claims of other creditors, the 
bankrupts are discharged from their liability to pay the judgment, 
and it should be canceled. 

The knowledge acquired by the president, directors, cashier, and 
.tellers, while engaged in the business of the bank in their official 
capacities, will be notice tothe bank. So far as either has authority 
to act for the bank, his acts are the acts of the bank; but mere pri- 
vate information, obtained beyond the range of his official functions, 
will not be deemed notice tothe bank. 1 Bolleson Banking, p. 404; 
Casco Nat. Bank of Portland v. Clark, 139 N. Y. 307, 34 N. E. 908, 
36 Am. St. Rep. 705. 

It appears by the agreed statement of facts that W. A. Hendry 
was cashier of the bank during the entire bankruptcy proceedings, 
that he was duly authorized to collect the liabilities of the bank, that 
he had actual knowledge of the bankruptcy proceedings from the 
filing of the petition therein, and that at least two months before 
the discharge of the bankrupts he was told by one of the petitioners 
in bankruptcy that the business of the bankrupts was then in pro- 
cess of adjudication in the bankruptcy court, and that the judgment 
obtained by the bank could not be paid, asthe bankrupts were seek: 
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ing to have all their liabilities discharged. Notwithstanding this 
actual knowledge by the cashier of the bank, who had authority to 
act for it, the bank did not file or make application to file its claim. 
Independent of the actual knowledge of the bankruptcy proceedings 
had by other directors of the bank, as shown by the agreed facts, the 
actual knowledge of the cashier, who was also a director, was, under 
the circumstances shown, sufficient toimpute notice to the bank. 

This being so, the bank ‘‘had actual knowledge of the proceed- 
ings in bankruptcy,” and the judgment was discharged by the dis- 
charge of the bankrupts in the bankruptcy proceedings. 

The decree is affirmed. 


CONDITIONAL NOTE. 


Windt v. Schlitt, New York Supreme Court. Appellate Term, January 5, 1912. 132 N. Y. Supp. 766. 


When a note is payable ‘‘ if no losses will occur in our business,” a case is not 
made out against the makers where it appears that a loss greater than the amount ot! 
the note was incurred. 


Action by Jacob Windt against Abraham Schlitt and another. 
From a judgment of the Municipal Court in favor of plaintiff, de- 
fendant Schlitt appeals. Reversed, and new trial ordered. 


Seapury, J. Plaintiff sued to recover upon a promissory note 
made by the defendants for $88.50. The note was offered in evidence. 
By its terms it was provided: 

‘*Note to be paid if no losses will occur in our business.’ 

With the note the plaintiff offered in evidence a certain agree- 
ment between the parties to this action. This agreement recites 
that the parties thereto are engaged ina partnership business under 
firm name of the Manhattan Paper Box Company and that the plain- 
tiff is desirous of withdrawing from that business. The note in suit 
is specified in the agreement as part of the consideration for the plain- 
tiff’s agreement to release the defendants from all claims that may 
arise out of said business. By the terms of the agreement it is also 
provided that the plaintiff ‘‘shall be responsible for any losses that 
may arise out of the said business during the next ensuing six months 
and which losses, if any,” the defendants ‘‘are privileged to deduct 
from the payment of the said note.”” The proof showed that at the 
end of six months from the signing of this agreement there was a 
loss of about $700. Upon this proof, it is plain that the defendant's 
liability was not established. 

Judgment reversed and a new trial ordered with costs to appellant 
to abide the event. All concur. 





Modern Banking and Trust Company Methods. 


BY 


WILLIAM McCHESNEY MARTIN, A. B., LL. B., 
Of the Mississippi Valley Trust Company, St. Louis. 
CHAPTER VI. 
STOCKHOLDERS. 


It is not the purpose of this article to treat of the legal rights and 
liabilities of stockholders. This belongs to the realm of law and there 
have been numbers of most excellent books written on the subject.* It 
is our object to discuss the stockholder from the viewpoint of the practi- 
cal banker. 

DIFFERENCE BETWEEN STOCKHOLDERS AND PRIVATE OWNERS. 

We have said that the stockholder was the owner of the bank or trust 
company. This is true and still not true. Heisthe owner in that he 
furnishes the capital for the bank, and receives his share of the profits, 
but at the same time he is not identical with the bank. An individual 
cannot sue himself, but a stockholder can sue his bank and the bank or 
trust company can sue the stockholder. They are different persons. The 
owner of a private business is wrapped up in his business; the stock- 
holder’s interest in the bank or trust company may be entirely limited 
to the dividend check and market value of his stock, and otherwise de- 
cidediy lukewarm. He too often never thinks of his institution until the 
dividend period rolls around. Then again, in a private business the 
owner’s liability is unlimited, while the liability of a stockholder is 
limited either to the par value of his stock, or at the most, to double that 
amount. Tothe owner of a private business, that business is vital, it 
is his chief means of living; while to the stockholder his stock is usually 
an incident to the possession of a surplus and is one of several invest- 
ments. In brief, if the expression is allowable, he has an impersonal 
personal interest in the institution. 

FREQUENTLY A DIVIDED INTEREST. 

Furthermore, this impersonal personal interest is generally a divided 
interest. The same person is frequently a stockholder in several banks 
or trust companies. 

OFFICERS SHOULD CONSIDER THE STOCKHOLDER PROBLEM. 

Such is the situation the bank officer has to confront when he is con- 
sidering the possibilities of his stockholders. Frequently in his mind 


* Fora treatise designed particularly for the banker, see ‘+ The Law of Banking,” 
by John Edson Brady, now running in THE BankinG Law JOURNAL. 
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they are so little different from the general public, that he overlooks the 
fact that they are something more and might be turned into a source of 
procuring business. It would mean an increase of business if every 
bank officer seriously considered the problem of how to make the stock- 
holders work for their institution. I use the term ‘‘seriously considered’’ 
advisedly, for while doubtless every bank or trust company president has 
at some time thought about the matter, it would seem that most of 
them have stopped with the thinking and as a general thing gone little 
further. A great deal of money is spent in advertising for the purpose 
of getting in contact with the public. This point of contact is already 
established with the stockholder, through his ownership of stock, but 
often it is not properly used to bring the stockholder’s business into the 
institution. It is doubtless not going too far to say that, in large cities, 
there are stockholders in some financial institutions, who are doing all 
their banking business with other institutions in which they do not own 
a share, and it is quite probable that the institutions in which they are 
owners have never examined their stockholders’ lists carefully enough 
to ascertain the fact. 
KEEPING TRACK OF THE STOCKHOLDERS. 


It would seem that some one officer should be held responsible for the 
business of the stockholders and for getting them interested in influenc- 
ing the business of their friends. If the president. cannot do this, it 
should probably be the duty of some vice-president. The cashier of a 
bank, or the secretary of a trust company. as a rule, is too burdened 
with detail work to give the necessary attention and thought to the 
matter. It is suggested that the officer, whoever he is, have some kind 
of card system to keep track of the stockholders. Whenever stock is 
transferred into a name not already on the list a new card should be 
made out containing the name and address of the stockholder, the num- 
ber of shares and the date he became interested. Cards can, of course, 
be printed containing headings for this information, but the rest of the 
card should be blank and not cumbered with printing, a great deal of 
which will never be used. When this card, filled out by the stock trans- 


fer clerk comes to the officer, he should take immediate steps to get in 
touch with the new stockholder. Perhaps first he should write him a 
letter welcoming him intothe family. Then he should make it his busi- 
ness not to stop until he is able to put on the card the new stockholder’s 


business, whether or not he carries an account with the institution, 
what his affiliations are, and in what other financial institutions he is a 
stockholder and how much stock he holds in each. In some states it 
may be difficult to get this information, but in others where financial 
institutions are compelled by law to furnish lists of their stockholders 
and these lists become public records, it is an easy matter. But letters 
and information are not enough and because many institutions stop here, 
_ Gf in fact they go so far as to get accurate information, ) they fail to get 
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the best results. The officer charged with this responsibility should, if 
possible, meet the new stockholder personally, and in this way gain for 
the institution not only an interested person, but a vigorous friend. 

STOCKHOLDERS AFFILIATED WITH OTHER FINANCIAL INSTITUTIONS. 

An examination of the stockholders’ list of any institution will, asa 
rule, immediately disclose some names so identified with other institu- 
tions, that one knows where they are doing their business, and it is of 
little use to waste too much time onthem. As aclass these are men of 
means and pretty well known in the community, Perhaps beyond the 
welcoming letter and a personal visit or a word should they happen to 
be met at lunch hour, showing their stock ownership is appreciated, little 
more should be done, but this much should be done. Such little attentions 
might make such a favorable impression, that some day they would bear 
most excellent fruit. Trust companies, perhaps, have some iittle ad- 
vantage over the banksin this. All banks are equipped to handle the 
same classes of operations, but one trust company may specialize on one 
kind of work, which another does not. The stockholder affiliated with 
another trust company or bank, in a tactful way should have his atten- 
tion drawn to any specialized service vou can offer. Inthis way he may 
be started doing business with your institution, and his interest aroused. 

THE SMALL STOCKHOLDER. 

On every list of stockholders there are generally many names not 
identified with other institutions, and there is no reason why these 
stockholders should not only give all their business to their institu- 
tion, but in addition should solicit businessfor it. If handled properly,they 
can beinduced to take a most active interest. The bank officer’s effort 
should certainly not be restricted to large stockholders. He perhaps can 
find a much easier task with the owner of from five to fifteen shares of 
stock. It may be that this is the small stockholder’s first investment in 
bank stock. He may not be a man of any particular means or promi- 
nence, but for that very reason appreciates it all the more when atten- 
tion is paid to him and he is made to feel that his stock ownership is im- 
portant to the bank. He is glad to speak to his friends about his insti- 
tution, and if he sends business and the officers properly acknowledge 
his efforts, is encouraged to become more active and the new customer, 
feeling that he is in touch with one of the owners of the bank, begins to 
feel a personal interest that otherwise he might not. 

PERSISTENT EFFORT NECESSARY. 

In order to get the business of the stockholder and also induce him 
to become active in the interest of the institution, it requires constant 
effort. In the judgment of the writer, the officer having the stock- 
holders in charge frequently fails to secure the best results by not going 
quite farenough. He stops just short of the point where the smoldering 
interest of the stockholder could be fanned into a burning flame. He 





442 THE BANKING LAW JOURNAL. 


cannot be successful and treat the stockholders’ list as a side issue to be 
pushed aside to a more convenient time (which generally never comes) 
nor can he work at it strenuously for a time, then neglect it until the 
next dividend, or about the time of the next annual meeting. He must 
watch it carefully from day today. If he handles the matter properly 
unquestionably it is worth his highest endeavor. 

STOCKHOLDERS COULD INCREASE BUSINESS. 


It would seem not improbable that an institution which now pays 
only a passing interest to its stockholders might, by getting the available 
ones aroused increase its deposits, or if a trust company,its deposits and 
other business as muchas thirty-three anda-third percent. or perhaps fifty 
per cent. Suppose that an institution has,say,six hundred stockholders; of 
these perhaps fifty or seventy-five are officers,directors or employes whose 
whole time, of course, is given to building up the business, and who, 
too often,it is feared, are the only ones really working for the institution. 
Another one hundred, say, covers those stockholders whose affiliations 
with other institutions are such, that it is unreasonable to expect very 
much from them, this leaves four hundred and twenty-five stockholders 
from whom additional business is possible. They all should not only 
conduct their business with the institution but each should influence all 
his friends and neighbors to have deposits with his institution. This is 
the ideal end to be worked for by the officer. 

Each one of these four hundred and twenty-five stockholders has 
something or he would not be a stockholder. It is fair to presume that 
each has at least five friends who are as well off as he and could be in- 
fluenced by him. If his pride of ownership could be so stimulated as to 
make him active in the interest of the institution, he unquestionably 
would do his own business there and doubtless so would his five friends. 
This would make four hundred and twenty-five stockholder customers, 
and in addition, two thousand one hundred and twenty-five customers, 
friends of stockholders. A possibility such as this certainly should not 
be neglected, especially since the friends of the stockholders are bound 
to have a certain personal interest in the institution on account of the 
stockholder and for that reason are liable to catch some of his enthusiasm, 
and in turn influence their friends to do business with the institution of 
their friend. An institution with a large number of stockholders has 
been spoken of, but the same reasoning applies to the small institution. 

It is not an easy thing for a bank officer even to approximate this 
ideal condition, but results unquestionably can be obtained by persistent 
effort. The effort, however, must be persistent. 


DIVIDEND CHECKS AND STATEMENTS. 


Some banks have done it so long that it has become an established 
custom with them, toaccompany their dividend checks with statements of 
condition anda short letter of transmittal. The purpose is doubtless to 
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make a personal appeal to the stockholder for his active interest. The 
letter,however, on its face is impersonal. Obviously it is printed, and 
the signature of the president or cashier is lithographed. It is generally 
of astereotyped form and contains very little to arrest attention. The re- 
sult is, the busy stockholder dismisses it at a glance and centers his at- 
tention on the dividend check. In fact a dividend check is of such absorb- 
ing interest, that it is a question as to whether it is not a waste of time 
to enclose anything else with it. Perhaps it would be more effective to 
send a statement of condition as soon as it could be properly printed 
after the call of the Comptroller for national bank statements ;: this gives 
the opportunity to “follow up’’ the dividend. State institutions, mem- 
bers of clearing-house associations, are usually required by the associa- 
tions, to publish statements at the time when reports are required from 
national banks, and they could conveniently mail statements at these 
periods. If not subject to such requirements, they could mail such 
statements at the time reports are necessary under the State laws or at 
such other times as might be most convenient. Even where the State 
law does not require more than one statement a year it would seem 
good business policy to mail statements at least semi-annually. Quar- 
terly statements are more effective, especially if the dividend is not re- 
mitted that often. Through them the stockholder’s interest can be 


kept active. 
THE LETTER OF TRANSMITTAL. 


The letter that accompanies these statements whether sent out with 
the dividends or at other times, should contain more than the conven- 
tional phrasing such as ‘‘ Dear Sir: We enclose herewith statement of 
our condition as of — day of — 1912, and wish to call your attention to 
the excellent showing of your company. With your continued cooper- 


” 


ation, etc If nothing more interesting than this can be said, the 
letter press or printer’s bill might be saved without any loss whatever. 
Here is an opportunity to use effectively the card index system of 
stockholders before referred to. If the officer in charge has kept it up 
properly, there are probably from fifty to one hundred stockholders 
to whom he can use this opportunity to write individual letters emphasiz- 
ing some particular service, or asking their aid in some personal way. 
This takes work, of course, but the results should be worth it. 

The majority of stockholders will naturally have to be approached 
through a general letter, but this letter should contain some real infor- 
mation or real interest. The writer has recently seen a letter of this 
character referring to news in the daily papers in such a way, that pro- 
bably every one that got the letter not only read it but will remember 
it. When fac-simile letters are used the work should be carefully done. 
If it is, even though every stockholder probably knows he is being cir- 
cularized, he will appreciate that he is being complimented by high- 
xyrade work. If possible, it would be well for all letters to stockholders 
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to be signed, if not by the president, then by the officer in charge of them. 
It makes no difference if the one signing is an executive whose time is 
valuable, he is putting it to good use, if he is building up his business. 
That he is a chief officer is what makes his personal signature worth 
while; the stockholder appreciates the compliment. 

CARDS OF INTRODUCTION ISSUED BY STOCKHOLDERS. 


In any plan it is well to make it as easy as possible for the stockholder 
to introduce new business. He is not going to be able always personal- 
ly to introduce his friend, but he can give him a card of introduction. 

._A form of such a card is here given: 


THE BANK OF PROGRESS, 
No. 1 Opportunity Street, 
Sart Lovuts. 


This will introduce to you 
Mr. George D Brown, 


whose signature is as follows: 
G2 G WI, 
George DF. Brown. 
The above signature is hereby identified. 


James Smith, 
Stockholder. 


It is important that the exact location of the bank be given on this 
card; it makes no difference how well known you think your institution 
is. Experience shows that unless the way is very plain people get con- 
fused and the lack of such a definite address may be sufficient to keep 
some depositor from finding his way to your institution. The stock- 
holder’s signature is on file and when the card is presented can be identi- 
fied. When a person comes into the institution with a card of this kind, 
he should at least be shown as much attention as if the stockholder had 
presented him in person. An automaton-like handling or a confer-a- 
favor-on-you attitude on the part of the institution is fatal. That one 
account may be opened, but when the lack of enthusiasm is communi- 
cated to your stockholder-solicitor, it will not encourage him to make 
further efforts. Ifthe customer is so received that he thanks the stock- 
holder the next time he sees him for introducing him, that stockholder 
will begin active efforts to procure business. 

CONCLUSIONS. 

It is well to repeat that the possibilities of the stockholders cannot be 
developed by sporadic efforts. Some one officer must make it his busi- 
ness to cultivate them and it is important that where possible, he be- 
come personally acquainted with them. In fact, more can be done 
through tace to face contact than in any other way. Results for the 
institution cannot be achieved in a day, either. He must not get dis- 
couraged, but bear in mind that persistent effort is well worth while. 

(To be Continued.) 
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A COURSE OF STUDY IN THE LAW PERTAINING TO BANKS 
AND BANKING TRANSACTIONS. 


BY JOHN EDSON BRADY, OF THE NEW YORK BAR. 


ll. STOCK AND STOCKHOLDERS (Continued). 
Summary of the Law Applicable to Bank’s Lien Upon Its 
Own Stock. 
Increase and Reduction of Stock. 
Right to Subscribe When Stock Increased. 


Issuing Stock Originally Authorized but Withheld from 
Subscription. 


Right of Preferred Stockholder to Subscribe When Stock 
Increased. 


Right of Bank to Purchase Its Own Stock. 

$ 28. Summary of the Law Applicable to Bank’s Lien Upon its Own 
Stock.—In the last issue we completed the subject of the bank's lien 
upon its own stock. It is highly important to a bank to know when it 
has a good lien in order that it may not err in refusing to transfer stock 
upon its books, in the belief that a lien on the stock for the indebtedness 
of the record holder justifies the refusal, when in reality the bank has 
no lien at all and may be compelled to make the transfer or answer in 
damages. A brief summary of what has been passed over may help 
to impress the points of law that have been made. 

1. A bank has no lien on the shares of its stock except by statute, 
charter, by-law or contract. Most such liens exist by virtue of a sta- 
tute or by-law. 

2. If a lien is created under a by-law of the bank and a stockholder 
sells or pledges his stock to one who has no notice of the by-law the 
claim of such purchaser is paramount to that of the bank. 

3. Where one takes bank stock with notice that the bank has a lien 
thereon, he takes the stock subject to the lien, although the lien is crea- 
ted merely by a by-law. 

4. A notice on the certificate that it is subject to the indebtedness of 
the registered holder is held to be a sufficient notice of a by-law lien. 

5. Where the lien is created by statute actual notice is not required. 
The purchaser of the stock is presumed to have knowledge of the statute. 

6. In New York a copy of the section of the statute creating the lien 
must be written or printed on the certificate; the same need not be 
copied verbatim. 

7. A bank’s lien upon its stock will be enforced in favor of the bank 
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only. Ifthe bank attempts to give another the benefit of the lien, it 
will not be enforced. 

8. Where the record holder becomes indebted to the bank after trans- 
ferring or pledging his stock to athird party, the bank’s statutory lien 
is good provided the bank had no notice of the transfer or pledge; other- 
wise if the bank had notice. 

9. Under these circumstances, if the lien is one created by by-law, 
the bank cannot enforce its lien against a third party unless the third 
party had actual notice of the lien. 

10. Where a bank pursues a course of conduct calculated to lead a 
purchaser or pledgee of its stock to believe that it has no lien on the 
stock the purchaser or pledgee thereby losing recourse against the regis- 
tered holder, the bank waives its lien and cannot enforce it. 

11. A statute providing that a bank may not make any loan or dis- 
count upon the security of its own stock will prevent a bank from en- 
acting a by-law giving it a lien on its stock for claims against its stock- 
holders, except where there is statutory authority for the by-law. Con- 
trary decision in Connecticut. 

12. A national bank can gain no lien upon the shares of its own 
stock. 


§ 29. Increase and Reduction of Stock.—The amount of capital stock 
which a corporation may issue is generally fixed by its certificate of in- 


corporation. Frequently, however, in the progress of a bank, as in the 
case of other corporations, it becomes evident that the capital stock is 
too large or too small for the requirements of the business. This dif- 
ficulty is met by reducing or increasing the capital stock. The right to 
increase or reduce the capital stock is sometimes found in the bank’s 
charter. For instance it is not unusual for a bank to be incorporated 
with a certain amount of capital, with the privilege of increasing the 
stock to a certain larger amount upon specified conditions. Usually 
however the authority to increase or reduce the capital stock of a corpor- 
ation is found in the statutes. 

The increase or reduction of stock is a matter which directly and ma- 
terially affects the stockholders and they are given a voice in determin- 
ing whether or not there shall be an increase or reduction. The amount 
of the capital stock cannot be lawfully altered by the action of the board 
of directors. Such action must be authorized by the stockholders at a cor- 
porate meeting.™ 

§ 30. Right to Subscribe When Stock Increased.—When a bank in- 
creases its capital stock it generally indicates that the bank’s business 
has flourished and that there is need of additional capital to keep up with 
the increase of business. As the new stock is often issued at par, and 
worth considerably more, the question as to who is entitled to subscribe 
to it is one that has been many times litigated. When a bank is first 


62. McNulta v. Corn Belt Bank, 164 Ill. 427, 45 N. E. Rep. 954. 
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organized and its ultimate success is not a certainty, investors are not 
always over anxious to subscribe forits stock. But when the bank is a 
going concern, paying good dividends to its stockholders, and it is deci- 
ded to increase the stock, subscribers therefor are not difficult to find. 
The stockholders may, by a unanimous vote, authorize the issuance of 
an increase of stock to any individual or group of individuals, whether 
they be stockholders in the bank or not, and they may fix the price at 
any figure above par they may be able to obtain. But, in the absence of 
such an arrangement, the general rule is that each holder of the original 
stock in the bank has a right to subscribe for such a proportion of the 
new stock as the number of shares owned by him bears to the whole 
number of shares before the increase. This right is vested and pre- 
emptive, and is well recognized by the authorities.™ 

The leading case in this country on the right of an old stockholder to 
subscribe for new stock, when an increase of stock is made, is Gray v. 
Portland Bank,®™ decided in 1807. In this case the defendant bank increas- 
ed its stock from $100,000 to $300,000, and the plaintiff, who owned 70 
shares of the original issue, offered to subscribe and pay for 140 shares 
of the new issue. His offer was refused and he brought suit. The court 
after declaring that a corporation is a sort of trustee for its stockholders, 
went onto say: ‘If from the progress of the institution and the ex- 
pense incurred in it any advance upon the original shares might be ob- 
tained in the market, this advance upon the shares relinquished, belongs 
to the whole, and was not to be disposed of at the will of a majority of 
thestockholders tothe partial benefit of some and theexclusion of others.’’ 

The principal case in New York State, and one which has been gen- 
erally approved in other jurisdictions, is Stokes v. Continental Trust 
Company,® decided in 1906. It there appeared that the defendant cor- 
poration had an authorized capital of $500,000. In 1897 the plaintiff had 
acquired 221 shares of the capital stock, of the par value of $100 per share, 
which he held up to the time of this action. In January, 1902, Messrs. 
Blair & Company, bankers, proposed to the defendant trust company that 
it double its capital stock and issue the entire 5,000shares of increase stock 
to Blair & Company at $450 per share. Pursuantto action by the board 
of trustees the president of the trust company sent out a legal notice 
calling a meeting of the stockholders for January 29, 1902, to consider 
the question of increasing the capital stock. Mr. Stokes, the plaintiff, at- 
tended this meeting and voted in favor of the increase, as did all the other 
stockholders. A resolution was then offered to sell the entire issue to 

63. Gray v. Portland Bank, 3 Mass. 364; Stokes v. Continental Trust Co., 186 
N. Y. 285; Bank of Montgomery v. Reese, 26 Pa. St. 143; Dousman v. Wisconsin 
etc. Co., 40 Wis. 418; Electric Company v. Edison Company, 200 Pa. St. 516; Jones 
v. Morrison, 31 Minn. 140; Way v. American Grease Company, 60 N. J. Eq. 263; 


Hammond v. Edison Company, Mich., 90 N. W. Rep. 1040; Crosby v. Stratton, 
Col., 68 Pac. Rep. 130. 


64. 3 Mass. 364. 
65. 186 N. Y. 285. 
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Blair & Company at $450 per share. Mr. Stokes objected to this and 
demanded the right to subscribe for 221 shares of the new stock, offer- 
ing to subscribe and pay for it on the spot. This demand was refused. 
The resolution was put to a vote and carried, Mr. Stokes and one other 
stockholder, owning 20 shares, casting the only dissenting votes. The 
stock was issued to Blair & Company and Mr. Stokes commenced this 
action, as a result of which he recovered $22,100 in damages. It was 
held that, as the right to increase the stock belonged to the stockholders, 
the stock, when increased, also belonged to them. In the carefully 
written opinion, which was rendered by the Court of Appeals in this 
case, Vann, J., said: ‘The new stock belonged to the stockholders as 
an inherent right by virtue of their being stockholders, to be shared in 
proportion upon paying its par value or the value per share fixed by a 
vote of the majority of the stockholders, or as ascertained by a sale at 
public auction. While the corporation could not compel the plaintiff to 
take new shares at any price, since they were issued for money and not 
for property, it could not lawfully dispose of those shares without giving 
him a chance to get his proportion at the same price that outsiders got 
theirs. He had an inchoate right to one share of the new stock for each 
share owned by him of the old stock, provided he was ready to pay the 
price fixed by the stockholders. If so situated that he could not take it 
himself, he was entitled to sell the right to one who could, as is frequently 


done. Even this gives an advantage to capital, but capital necessarily 


»”» 


has some advantage. 

In increasing the stock of a corporation the statutes which regulate 
such matters must be carefully followed. And it clearly appears from 
the decisions which have been referred to that, when the increase is 
made, the corporation must exércise caution in disposing of the increase 
in such manner as not to infringe the inherent rights of existing stock- 
holders. 

$ 31. Issuing Stock Originally Authorized but withheld from Sub- 
scription.—In the decisions, which involve the right of a stockholder to 
subscribe to a pro rata share of a new issue of stock, no distinction is 
made between the cases wherein the issue consists of an increase of stock 
in addition to the originally authorized capital and the cases wherein the 
issue consists of stock, originally authorized, but withheld for a time 
from subscription. Thus, if a corporation issues but half of its stock at 
the time of commencing business and then, at asubsequent date, decides 
to issue the balance, it must do so upon terms which will give each ex- 
isting stockholder the right to subscribe to the proportion of the newly 
issued stock to which he is entitled.™ 

66. Morris v. Stevens, 178 Pa. St. 563; Electric Company v. Edison Company, 
200 Pa. St. 516; Way v. American Grease Co., 60 N. J. Eq. 263; Humboldt Driv- 
ing Park Association v. Stevens, 34 Neb. 528; Agricultural Society v. Eichholtz, 45, 
Kans. 164; Essex v. Essex, 141 Mich. 200; Elliott v. Baker, Mass., 80 N. E. Rep. 
450; Crosby v. Stratton, Col., 68 Pac. Rep. 130. 
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As stated before, the proportion of the new stock to which a stock- 
holder is entitled to subscribe, depends upon the number of shares of the 
original issue of stock which he holds. 

The rule, as stated in Angell & Ames on Corporations,™ is as follows: 
‘“ If a part of the authorized capital stock of a corporation remains un- 
taken at the time of its incorporation, the right to issue the remainder 
of it is a corporate franchise, held by the corporation in trust for the cor- 
porators, and it is to be disposed of for the benefit of all.’’ 

In the case of Morris v. Stevens,® it appeared that the Tyrone Gas & 
Water Company had an authorized capital of 4,000 shares of the par value 
of $5each. Shares had been issued to the amount of 1869. Thereafter 
the directors decided to issue 631 additional shares, bringing the total 
number of outstanding shares up to 2,500. One of the directors sub- 
scribed for 350 shares, and the same were issued to him, without first 
permitting the existing stockholders to subscribe for any of the additional 
shares. Ona bill in equity for an injunction to enjoin the director from 
voting the stock which had been issued to him, it was decreed, in effect, 
that hecould not vote the shares until such time as the corporation had 
permitted the complainant to subscribe for the shares to which he was 
entitled. 


In Way v. American Grease Company® the directors, in issuing new 
stock, ‘‘ignored the holders of the original issue of stock, in the distri- 


” 


bution of the new issue,’’ and permitted the new stock to be subscribed 
for by the friends and relatives of the officials of the company. It was 
here said: ‘° The duty of the directors in issuing new shares was to af- 
ford to the existing stockholders an opportunity to take the proposed 
new shares in the proportion in which the old shares were held by them. 
* * * The power of distributing a new issue does not lie at the mere 
choice of the directors. It is not a perquisite which they may use for 
their private advantage. They may not overthrow or secure for them- 
selves the control of the corporation by a new issue of stock. This is 
true whether as to a part of the stock authorized by the original incor- 
poration which remains untaken, or as to stock issued after incorpora- 
tion of a subsequently authorized increase.’’ 


$32. Right of Preferred Stockholder To Subscribe When Stock In- 
creased.—The stock of a corporation is frequently divided into two class- 
es, preferred andcommon. Asa general thing the preferred stock draws 
a specified dividend, which must be paid before any dividends are paid 
on the common stock, and the owners of the preferred stock are entitled 
to a preference of the owners of the common stock in a distribution of 
the assets of the corporation upon dissolution. It is also usual to pro- 
vide that the preferred stock shall not carry with it any voting power. 
One of the strongest considerations which have moved the courts, in 

67. Sec. 554. 

68. 178 Pa. St. 563. 

69. 60 N. J. Eq. 263. 
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establishing the rule that all stockholders shall be entitled to subscribe 
pro rata for any new issue, is that any other rule would operate to make 
it possible for a group of stockholders to seize control of the corporation, 
or increase their percentage of control, by a new issue of stock. So, it 
would seem that, where preferred stock is entitled to equal voting powers 
with the common stock, the owners of the preferred stock should be ac- 
corded the same rights in subscribing for a new issue of stock as are 
given to the common stockholders. And this was indirectly held in the 
case of Page v. American and British Mfg. Co.“® From the facts in- 
volved it appeared that 80% of the stock of the defendant corporation 
was common stock and 20 % preferred stock. It was resolved to reduce 
the common stock so that the number of shares of that stock should be 
equal to the number of preferred shares. The question presented was 
whether this could be done against the will of a common stockholder. 
It was held that, in the absence of statutory authority, the company 
could not take such action, because the effect would be to reduce the 
voting power of the plaintiff, a common stockholder. From this it must 
follow that the corporation could not take such action as would result in 
a decrease of the voting power of a preferred stockholder for the rights of 
all classes of stockholders are equally entitled to the protection of the 
courts. 

As was stated in the opinion of the court: ‘* The effect of the action 
taken is to give the holders of the preferred stock, who only contribu- 
ted one-fifth of the capital, an equal vote and voice in the management 
of the corporation with the holders of the common stock, who contribu- 
ted four-fifths of the capital, and it reduced the voting power and au- 
thority of the stock owned by the plaintiff four-fifths without any reduc- 
tion in the voting power or authority of the preferred stock. Weare of 
the opinion that this action was clearly illegal.’’ 

§ 33. Right of Bank to Purchase its Own Stock.—When one remem- 
bers that the title to the property of a corporation is in the corporation 
itself and that a share of the corporate stock represents merely the right 
to participate in the management, profits and ultimate assets of the cor- 
poration, it will be seen that the right of a bank, or other corporation, 
to purchase shares of its own stock presents an interesting question. 
The question is further complicated by the fact that, when a corporation 
purchases its own stock, it reduces its assets and may deprive creditors 
from enforcing the statutory liability against the stockholder from whom 
the stock is purchased, thus materially affecting the rights of the cred- 
itors and the other stockholders. 

In England and some of the states of this country it is held that an 
express grant of authority is necessary to enable anycorporation to purch- 
ase shares of its own stock, either for the purpose of reissuing or retir- 
ing them. This view is generally based, not only on the ground that a 

70. 129 N. Y. App. Div. 346. 
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corporation cannot increase or diminish the amount of its capital stock 
as fixed by the legislature, without express authority, and on the ground 
that such a transaction is a fraud upon the creditors and stockholders, 
but also on the ground that it is foreign to the purposes for which the 
corporation was created, and therefore a violation of its charter and a 
diversion of its funds to unauthorized purposes. 

It follows that, in these jurisdictions, a purchase of its own shares 
by a corporation is none the less beyond the powers of the corporation 
because it is made in good faith, and without any intention to defraud 
creditors. 

However, in the absence of statute, the current of American author- 
ity seems to be opposed to the doctrine announced by the English courts, 
and in this country it is generally maintained that, where there is no con- 
trary statutory prohibition, a solvent corporation or its officers may in- 
vest its funds in the purchase of its own stock, or may take such stock 
in payment of debts owing from the stockholder, or may take it in ex- 
change of other property owned by the corporation.- It seems from an 
examination of the authorities upon the subject that the creditors of a 
corporation can question such a purchase or exchange only when the 
circumstances are such as to show that the transaction was fraudulent 
in fact, or that the corporation was insolvent, or in process or contemp- 
lation of dissolution at the time the purchase or exchange was made, and 
also that the transaction diminished their security for the debts due them. 

Where it is held by the courts of this country that, in the absence 
of statutory prohibition, a corporation may purchase its own stock, it is 
generally ruled that the purchase will be declared illegal and void at 
the instance of creditors who are injured thereby on the ground that the 
purchase involved an expenditure of corporate fundswith no return except 
the right to sell the stock. These cases also maintain, asa general rule, 
that the money paid by the corporation for its own stock is a trust fund 
in the hands of a stock seller, and that it may be followed by the cred- 
itors of the corporation when the purchase operates to their injury.” 

Whatever a transaction, involving the purchase by a corporation of 
its own stock may be called in legal phraseology, it is clear that it really 
involves an alteration of the company’s constitution, just as the with- 
drawal of a member of a copartnérship, with his proportionate share of 
the joint funds, involves an alteration of the constitution of a copartner- 
ship. The amount of the company’s assets and the number of its share- 
holders are diminished, every continuing shareholder is injured by the 
reduction of the fund contributed for the common venture, and the cred- 
itors, who have trusted the company upon the security of the capital 
originally subscribed, or who are entitled to expect that amount of se- 
curity, are entitled to complain. It is noanswer to say that shares hav- 
ing a market value must be regarded like any other personal property, 


73. Fitzpatrick v. McGregor, Ga., 65 S. E. Rep. 859, 26 B. L. J. 897. 
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and that no person is injured if a solvent corporation in good faith purch- 
ases shares in itself at their market value, inasmuch as the shares so 
purchased are property in the hands of the company, and may at any 
time be resold. No verbiage can disguise the fact that a purchase by 
a corporation of shares in itself really amounts to a reduction of the com- 
pany’s assets, and that the shares purchased do remain in fact extin- 
guished, at least until the reissue has taken place. The fact that such 
a transaction may not necessarily be injurious to any person is not suffi- 
cient reason for supporting it. It is contrary to the fundamental agree- 
ment of the shareholders, and is condemned by the plainest dictates of 
sound policy.” 

In German Savings Bank v. Wulfekuhler® where the cashier of a 
bank purchased shares of the bank’s stock for the bank without author- 
ity, it was said: ‘‘ The supposed sale of said stock from Herman 
(stockholder) to the bank was void. The cashier had no authority 
from the bank, or from any one else, to purchase it; and no one had 
any power to give him any such authority. A bank cannot purchase 
its own stock, except in some few cases for the purpose of securing 
some previously existing debt. There is no law that attempts to give 
a bank any such power. And the purchasing by a bank of its own 
stock is not one of the objects for which banks are created, and is not 
legitimate banking business. For a bank to use its funds in the pur- 
chase of stock, is to withdraw that much of its capital from actual 
existence, and in that way the bank might reduce the amount of its 
capital stock below the amount required by law, and might also impair 
or even destroy all security given by law to the creditors of the bank. 
The law provides in effect that not only the bank, with all its pro- 
perty, shall be liable for its debts, but also that each stockholder in the 
bank to the amount of his stock, shall also be liable. But, if a bank 
may purchase in all its stock, and own it itself, then where would be 
the security to the creditors of the bank, except in the bank itself? 
They could not, after exhausting the property of the bank, find any 
stockholders to sue.. The law never contemplated any such thing.” 

Where stockholders in a bank sold their stock to an officer of the 
bank, at a time when it was insolvent and its suspension was antici- 
pated, the stock being paid for with funds belonging to the bank, which 
were withdrawn to prevent their being appropriated to the payment 
of creditors, it was heldthat the amounts so paid could be recovered by 
the receiver of the bank.“ 


72. Morawetz on Corporations, 2d Ed., sec. 112. 
73. 19 Kans. 60. 
74. Corn v. Skillern, 75 Ark. 148, 87S. W. Rep. 142. 


(To be Continued.) 





QUIRIES AND CORRESPONDENC 
iO Za 


I 


COMODO OI TOOL | | ieee 


This department places at your service able legal talent 
and experts on banking and financial matters. Inquiries 
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CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


CAUTION. 
In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 


paper or document, a copy should be sent, also copies of letters having reference to the transac- 
tion oat of which the question arises. 


PROTEST OF CHECK WITH IMPROPER SIGNATURE, 


Editor Banking Law Journal. Vernon, Texas, March 4th, 1912. 

Dear Srtr:—I wish to obtain your opinion ona controversy in regard to the pro- 
test of a check, copy of which is enclosed. Herring, Stinson & Co. failed to sign 
their check on us for $15.00, having on the signature line, above the space for the 
written signature only the rubber stamp ‘‘ Herring, Stinson & Co.,”’ which was not 
completed by the written name of ‘ By J. A. Stinson.” 





VERNON, TEXAS, ....72-25...., 7971. No. 702. 


THE HERRING NATIONAL BANK. 


Pay TO THE ORDER OF,,,,........D. K. Lord & Co....cccccccccooe PTS cececees 


SORT Re 


For Margareto (In rubber stamp. 


Signature of “By J.A.Stinson” HERRING, STINSON & Co. 
Lucero Labor. omitted through error.) 





We asked our neighbor bank to return same for signature which was missing, 
which they refused to do, and through their notary demanded payment, and protes- 
ted same. The fees have since been rebated through another bank by whom the 
check was sent to our neighbor, however. 

We maintained that the bank presenting the check had no right to protest same, 
and so told them at the time, because they were not in position to make a demand 
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for payment on a check where the signature was omitted through error. They have 
seen hundreds of these checks when properly drawn, come through and paid by us; 
knew that the check would be paid when the signature was filled in; and protested 
it, it seems, because they did not want to be put to the trouble of returning the check. 

The only point of contention is: When a man through error fails to sign his 
name to a check, but does make the rubber stamp impression for that part of the sig- 
nature, has a notary a right to protest ? 

While thanking you for your valued opinion I might add that I am a subscriber 
to THe Bankinc Law JournaAL, and have been for seven or eight years. 

Yours truly, C. B. Jounson, Cashier. 


Answer:—We believe that the bank was technically correct in pro- 
testing the check, but feel that, under the circumstances, it might have 
returned it for proper signature. No action could have been brought on 
the check itself against the drawer by any holder, for the reason that it 
did not bear a proper signature, and protesting it would not create such 
a liability. This is particularly true in view of the fact that the bank 
presenting the check had knowledge that the check was not in proper 
form. 

However, an indorser of the check might have been liable as warrant- 
ing the signature of the drawer and a failure to send him notice of dis- 
honor would have released him. Forthat reason it would seem that the 
bank presenting the check was justified in protesting. Could not the 


drawee bank have obviated the difficulty by communicating with the draw- 
er and obtaining authority to pay the check ? 





COMPETENCY OF NOTARY. 
Editor Banking Law Journal. Newark, N. J., April 23, 1912. 
Dear Str:—Will you be kind enough to enlighten me on the following points: 


First—W hat are the phases of the law in connection with the competency of a 
notary public. 


Second—TIs it legal for a notary public to protest commercial paper owned by 
the bank of which he is an officer? Very truly yours, Assistant SECRETARY. 


Answer:—Replying to your letter making inquiry as to the com- 
petency of a stockholder in a bank to act as notary in protesting paper 
belonging to the bank: 

The matter is not regulated by statute in New Jersey, and we do 
not find any New Jersey decision on the point. The decisions in other 
states are in conflict. It is generally held that a notary is not disquali- 
fied by the fact that he is an officer in a bank from taking the acknowl- 
edgment on an instrument running to the bank, suchas a mortgage. It 
is also generally held that a stockholder is disqualified to act as notary 
in such a case. 

But the rule is not so strictly applied in the matter of protesting 
paper. In Georgia and Kentucky it has been held that a stockholder 
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in a bank may protest paper belonging to the bank. In the BANKING 
LAw JourRNAL for December, 1907, we published an article setting 
forth the statutes and decisions in the twenty states which have had 
occasion to pass on these questions of notarial competency. New Jersey 
is not included in this number as we found nostatutes or decisions from 
that jurisdiction. 

While we believe that a stockholder's protest of paper, belonging to 
the bank in which the stock is held, would be valid in New Jersey, we 
nevertheless strongly advise that, in such matters, the services of a 
notary, who is neither officer nor stockholder, be obtained. In this 
manner all question can be avoided, and this is a precaution which may 
save considerable trouble, since the mere attacking of a notary’s com- 
petency has frequently given rise to litigation. 


NOTARIES—CORPORATE TITLE. 


Editor Banking Law Journal. New York, February 24, 1912. 
DEAR Str:—Will you kindly answer the following questions in your next issue 
of the JouRNAL and the same will be keenly appreciated: 
1. Is it lawful and proper in the State of New York for a notary public, who 
is a stockholder as well as an employee in a bank or trust company, to take the ac- 
knowledgment of an officer of said bank or trust company to a document transferring 


title to property such as assignment of mortgage, etc? 

2. It is a common occurrence to see the word ‘‘Limited” attached to the name of 
banks as well as other corporations and firms. What is the significance of this 
word? 


3. In bank statements how is the difference between specie and legal tenders ar- 
rived at? As I understand it, gold coin or government gold certificates are, strictly 
speaking, the only legal tender we have, yet gold coin is also a specie. 

Very truly yours, SUBSCRIBER. 


Answer.—1. The general rule is that a direct beneficial interest in 
a conveyance disqualifies a notary to take the acknowledgment of the 
instrument. It is generally held that a stockholder has such an interest 
as will disqualify him from taking an acknowledgment on an instru- 
ment in which the corporation in which he holds stock is interested, 
while an officer of the corporation is not disqualified. The authorities 
have been many times referred to in these pages and the lack of 
harmony found in them gives rise to much confusion. It would seem 
possible for any bank to secure the services of a notary who neither 
owns stock in the bank; nor is an officer of it. It is an inexpensive 
precaution and well worth the trouble for while, in many instances, 
the notary may be qualified to act even though he be a stockholder, 
there is always the possibility of his act being objected to in a manner 
that may prove expensive to the bank. 

2. There is no statute in New York requiring the use of the word 
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‘‘ limited ’’ in connection with the title of a corporation or partnership; 
nor are such statutes common in this country. 

Under the English statutes the liability of the members of a com- 
pany may be limited either to the amount, if any unpaid on the shares 
respectively held by them, or to such amount as the members may 
respectively undertake to contribute to the assets of the company in the 
event of the winding up of its affairs. One of the conditions imposed 
upon the formation of such a company is the requirement that the word 
‘ limited ’’ should be used as the last word of its name. 

3. In bank statements sfecie includes gold coin and gold certificates, 
silver dollars and silver certificates; /ega/ tenders are the United States 
notes known as ‘“‘greenbacks’’ (and also the few colloquially called 
‘‘Sherman notes,’’ issued in 1890, but now almost entirely redeemed.) 

Gold certificates are zof legal tender, nor are silver certificates; but 
being redeemable in gold and silver dollars which are both full legal 
tender, the law of 1882 makes the certificates available for bank re- 
serves. The notes referred to above are also full legal tender. 


CONSTRUCTION OF NON-NEGOTIABLE NOTE. 


Editor Banking Law Journal. ———., PENNSYLVANIA, March 21, 1912. 

Dear Sir:—I would be pleased to have your opinion on the following : 

The Negotiable Instruments Law, says: Where an instrument containing the 
words ‘‘I promise to pay” is signed by two or more persons, they are deemed to be 
jointly and severally liable thereon. 

Now we use a judgment note which from the fact that it confesses judgment at 
once (not after past due) is not negotiable. 

Question: Would the same ruling apply, that is when written ‘‘I promise to 
pay” and I confess judgment, etc-, would the signers be jointly and severally liable, 
the same as if written, ‘‘We or either of us ?” Yours truly, PRESIDENT. 


Answer.—The rule as to negotiable, does not apply in the case of a 
non-negotiable, contract. It is generally held that a promise by two or 
more in the singular number is prima facie a several obligation. But 
in Scheid v. Leibschultz, 51 Ind. 835, it was held that an obligation 
which purports to be that of one person, as one which reads “‘I hereby 


’ 


bind myself,’’ etc., and is executed by more than one person, may be 
treated as the several obligation of each person signing or the joint obli- 
gation of all. 

It is the intent of the parties which governs and the contract will be 
construed in the light of their intent. 





BRANCH BANKING. 


ITS ORIGIN, FORMS, ADMINISTRATION, OPERATION AND EXAMINATION, 
WHY IT IS NOT UNIVERSALLY ADOPTED IN THE UNITED STATES. 
OUTLOOK FOR FUTURE DEVELOPMENT. 


BEFORE entering into the discussion of the subject, it is assumed branch bank- 

ing will never be permitted in the United States in the form and to the extent 
as in other countries. The tendency toward restricting the character of certain 
classes of business to one type of institution is rapidly increasing. The consensus of 
opinion indicates a marked hostility to permitting large commercial banks engaged 
principally in financing big undertakings to transact business except at one office. 
That is, the enormous business coupled with the great power and influence they wield 
should be confined to a limited sphere under proper supervision. This is true of 
banks in large cities and in commercial centers. Still there is a virgin field where 
branch banking, if limited to some contiguous territory, on account of existing con- 
ditions, is not only desirable but would develop natural resources and become a 
valuable factor in increasing the wealth of the country. 

A bank with branches is nothing more or less than a large commercial institution 
that has its different departments spread over a wide area rather than having them 
confined to one building, doing business under one roof. Large banks with three or 
four separate paying tellers’ departments, three or four separate receiving tellers’ de- 
partments, note tellers, etc., are common. A very accurate example of branch bank- 
ing may be had by considering these departments gathered together in groups of one 
each of the different kinds; that is, one paying teller, one receiving teller, one note 
teller, etc.; these groups being located at points separate from the main office. The 
underlying purposes of branch banking are to provide facilities and furnish funds 
where they do not already exist or are inadequate, or where it would be impossible 
or impracticable to establish an independent bank on account of the expense attached 
thereto. 

Branch banking originated in the European countries where the inevitable pro- 
cess of ceatralization is continually at work, founded on the rock bottom principles 
of economy. It has been recorded that in olden time certain merchants bad strong 
boxes or places of safety in which they kept their money and other valuables. It 
was the custom at that time for the other inhabitants in those places to deposit with 
those merchants money and valuables for safe-keeping. For this service the mer- 
chants exacted a fee or commission so that they held a position identical with that 
of the safe deposit concerns of our own time. When there developed a greater de- 
mand for capital to finance business than ordinary trade supplied, the merchants were 
called on from time to time to supply funds where these trade funds failed. Being 
guided by past experience they knew all the money left on deposit would not be 
valled for at one time, and against this possibility of demand for deposits they held 
back a certain reserve, which answers to the reserve in our own time. 

The position of these merchants then gradually changed from that of transact- 
ing a safe deposit business to that of banker more as we understand it at the present 
time. They were also called upon to transact business at distant cities, which they 
did in the beginning through other regularly established merchants. As their busi- 
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ness increased, however, they began to realize the economy of establishing their own 
agents, and this was really the beginning of branch banking. 

Through a system of branch banks it is possible to collect all the surplus funds 
of acommunity. The capital that would otherwise remain idle, dormant or dead, 
is by virtue ofa branch system rendered productive. That is capital that would or- 
dinarily be hoarded, is diverted through the channels of branch banking toward 
financing new enterprises. Then every dollar of deposit instead of supporting only 
one transaction may support four or five. As an example of the power of branch 
banking to collect dead capital, the number of the inhabitants of the State of Ohio 
approximates the number of inhabitants of Scotland, and while it is unanimously 
agreed the natural and physical resources of Ohio far exceed those of Scotland, yet 
the actual bink deposits in Scotland per capita are greater than those of Ohio. 

Through the growth and extension of branch banking it is possible to reach re- 
mote localities. The Dominion of Canada is covered with a network of branch 
banks, yet there remain many small villages or hamlets which could not support 
even a branch of a large central bank. In such a case where there is any possible 
chance of doing a bankiag business, the manager of a branch located in a near by 
town will go down to this small village or hamlet, make arrangements to rent part of 
an office, store or even desk room, and on certain hours, one or two days a week, 
transact business by sending down two or more clerks from the branch with enough 
funds to finance the business of the neighborhood. This sub-branch will pay drafts, 
collect deposits, make loans and in this manner all the facilities of a large bank are 
carried practically to the door of the smallest farmer with very little expense to the 
bank and much benefit to the small community. 

For this reason branch banking has achieved a high development in most of the 
European countries and also in Canada. Much discussion and numerous favorable 
argunents, however, have not resulted in substituting this form of branch banking 
for our isolated, independent unit system of banks in the United States. There is 
opposition to the principle which tends to eliminate independent competition. Asa 
result of branch banking the shareholders have been able to earn a high rate of in- 
terest on such investments, and the benefits derived therefrom have been instrumen- 
tal in developing the industrial condition. 

According to the report of the Monetary Commission there are nine of our states 
which legalize branch banking in some manner or other, and wherever the banks 
took advantage of these state laws and operated conformably they demonstrated the 
value of branch banking to the state, to the community and to themselves. There 
ate, however, a number of forms of branch banking that are not legally authorized 
and do not wperate directly under the law. While this is not branch banking in 
the true sense of the term, still it takes on certain forms thereof: resembling it in 
most of the important features, but the concerns are not generally known as branch 
banks by those with whom they deal. 

First there is what is termed the ‘‘ hoiding” or ‘‘owning ’ company. This is a 
separate company organized for the purpose of holding or owning the stock of banks 
for the purpose of controlling them and welding them together in a chain. The 
most important example of this ‘‘ holding * company is located in Wisconsin, where 
a company has acquired the controlling interest in fifty banks in that section, al- 
though the Wisconsin Legislature is opposed to this method. Another example of 
this ‘‘holding” company is where important banks formed separate corporations for 
the purpose of purchasing the controlling interest in other banks. 

Second, there is what is known asa chain or string of banks that exist in the South 


’ 
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and West, and particularly in the Northwest. These chains of banks are controlled by 
one or more individuals and are opened, operated or bought and sold as a group; 
that is, the title is transferred from one set of interests to another in its entirety. A 
man will speak of buying a string of banks, or operating a string of banks, and refer 
to it in the same manner as one would a string of beads. These chains of banks are 
frequently used with the intention of collecting and furnishing funds to finance en- 
terprises in which the controlling interests are engaged outside of the regular bank- 
ing business. 

Third, there is what is called ‘‘community of interest” banks. The most strik- 
ing example of this exists in the South. 

The remarkable feature is that control of the system through capital investment 
is almost entirely lacking. A man will gain control of a bank and then open one or 
two branches. After a while he acquires a reputation as a banker or rather a special- 
ist in his peculiar line; then he presents himself to the board of directors of other 
small or weak banks, whose earning capacity is somewhat limited, and indicates a 
method whereby he can increase the earning power by bringing the bank into the 
chain and without holding or owning any stock whatever, has himself elected or ap- 
pointed president or manager at a very comfortable salary. The ‘‘community of in- 
terest” banks system has the distinction of guaranteeing itself through a subsidiary 
company known as the Bankers’ Financing Company. 

Now all of these forms of branch banking not legally authorized by law, are ob- 
jected to by the state legislatures and also by the National Government. They are 
discouraged by law as far as possible for the reason they escape the strong light of 
publicity and frequently result in disastrous failure. As an example, in Ohio, Janu- 
ary 31, 1912, following an examination by the bank examiner, three state banks 
closed their doors. They were part of a string of small financial institutions organ- 
ized in villages of the State. The National Government has expressed an opinion that 
national banks which incorporate separate companies for the purpose of purchasing, 
holding or controlling the stock of other banks traverse the law. 

Banks that lawfully operate branch-banking systems acquire their branches in 
one of two ways; either they purchase the stock of weak banks within the territory 
in which they operate and by retiring the stock of the purchased bank convert a 
weak bank into a strong branch of a strong central institution, or they establish 
branch offices as new concerns. Thus it may happen that some communities have 
no banking facilities whatever, although there may exist some profitable banking 
business, enough to support a small sub-branch or even a regular branch of a large 
institution, but not an independent bank. It is this condition that is continually 
sought after by the branch-banking concerns, with the idea of locating branches 
under these favorable conditions. 

In the case of New York City, which is the only place within the State of New 
York that branch banking is legalized, it is necessary to comply with certain re- 
quirements. Application must be formally made to the State Superintendent of 
Banking and a capital of $100,000 must be put up foreach branch. Notice to other 
banks operating in the section contemplated must be given and the notice must also 
be published in the daily papers. After all the requirements have been complied 
with, and if in the opinion of the Superintendent the community is likely to need 
and be able to support such branch, he will approve the application. 

Waen a state bank that already has established branches desires to operate under 
the National Bank Act it may retain the branches it already has by segregating its 
capital; that is, allotting such a portion of its capital as would be consistent with the 
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minimum required by law, to each branch; but it may not thereafter open any new 
branches. After the state bank is so converted into a national bank, each branch is 
considered a separate entity so far as the examinations, reports to the Comptroller 
and the general conduct of its business is concerned. However, there seems to be a 
feature rather inconsistent with this condition. In the case of the Bank of California 
National Association, which operates four branches created under the former state 
charter (and is the only national bank having branches) the Comptroller ruled that a 
customer at any one branch could legally borrow up to the limit prescribed by law of 
the combined capital and surplus of the entire system. 

Before touching on the management of branch banking it might be well to con- 
trast some of the ideas evolved by the Canadian system of branch banks with our 
own independent system of competitive units. After a bank is well established, the 
Canadians emphasize the importance of the discount or loan account primarily and 
the deposit accounts are considered of secondary importance, whereas we lay stress 
on the deposit account first and the borrowing account second. The direct manage- 
ment of the Canadian system is entrusted to professional bankers; that is, men who 
have spent perhaps the greater part of their lives in the practice of banking and who 
have also supplemented this experience with the study of the theory of banking. 
Per contra our system, at least up to within a recent date, has not been always guided 
by experienced bankers. The laws have been so framed that almost any one whose 
business integrity and general intelligence warranted it, would be permitted to open 
and run a bank. E. H. ENSELL. 


Nore.—The management and examination of Branch Banks will be treated in 
the June issue by the same author. 


—_ 
GOLDEN JUBILEE OF WAUKESHA NATIONAL BANK. 


On May 1, 1912, the Waukesha National Bank, of Waukesha, Wis., celebrated 
the fiftieth anniversary of the continuous service of its president Andrew J. Frame. 
May 2, 1862, Mr. Frame entered the pioneer Waukesha County Bank, organized in 
1855, as office boy. Through his diligence and close attention to the bank’s interests 
he was rapidly promoted, becoming bookkeeper and then teller. May 22, 1865, the 


Waukesha County Bank reorganized as the Waukesha National Bank, and Mr. Frame 
was made assistant cashier, and in January, 1866, became cashier. He was then only 
21 years of age. He held that position, practically having charge of the bank, until 
1880 when he succeeded William Blair, as president, enjoying that honor at the pres- 
ent time. 

Conservatism has always been Mr. Frame’s guiding star. The onward and up- 
ward progress of this bank under its conservative management is shown by the fol- 
lowing: In 1862, when Mr. Frame began his banking life, the bank had $29,290 
in deposits. At present they amount to nearly $2,500,000, with resources of nearly 
$3,000,000. The bank has $150,000 capital and $151,440 surplus and profits. 

It is interesting to note that the banking house is only 150 feet from where, in 
1844, stood a one-room log cabin in which Mr. Frame was born, and the chair he oc- 
cupies today, as president, is oniy 15 feet from the spot where his father pounded out 
his living on the anvil. It seemed to bespecially appropriate that friends and neigh- 
bors, old and new, should gather atthe banking office and join in extending congrat- 
ulations on this long and successful service. The bank not only kept ‘‘ open house” 
all day, but the citizens of Waukesha tendered Mr Frame a reception in the evening 
at the Resthaven Hotel. Five-minute addresses were made, after which E. R. 
Estberg, vice-president of the bank, presented Mr. Frame with a solid gold loving 
cup as a token of esteem from the directors and employees. The gift came as an 
entire surprise to Mr. Frame, who expressed his thanks in a few appropriate words. 











SEWARD PROSSER, PRESIDENT OF LIBERTY NATIONAL BANK, 
NEW YORK. 
In this issue the JourNAL is able to present its readers with a portrait of Seward 
Prosser, recently elected president of the Liberty National Bank of New York City. 
Mr. Prosser has, for many years, been a prominent figure in banking and 
insurance circles in New York. He was formerly the head of the well-known 
insurance firm of Prosser & Homans, who were general agents of the Equitable 
Life Assurance Society of New York. In March, 1907, when the Astor Trust 





SEWARD PROSSER, 
President Liberty National Bank, New York City. 


Company was organized, Mr. Prosser was one of the directors and also vice- 
president, holding that position until he assumed the presidency of the Liberty 
National, March 1, 1912. He still remains a director of the Astor Trust Company, 
and is vice-president and a director of the Astor Safe Deposit Company. 
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MEETING OF EXECUTIVE COUNCIL, A. B. A. 


The Executive Council of the American Bankers Association held its regular 
spring meeting at Briar Cliff Manor, N. Y., May 6, 7and 8. The first day was devo- 
ted to the meeting of the various standing and special committees and the adoption 
of reports to be submitted to the Council for its approval or otherwise. The most 
signilicant action was the pledging of all the assembled delegates to work for the bills 
now pending in Congress favoring the study of farming conditions throughout the 
country. The discussion of the subject was quite general, being participated in by 
President Livingstone, Joseph Chapman, Jr., B. F. Harris, president of the Illinois 
Bankers Association and others. The following resolution was adopted: 

Whereas, At least twenty State Bankers’ Associations in as many different States 


are appointing or have appointed committees working for agricultural development 
and education, and 


Whereas, The American Bankers’ Association, comprising 12,500 banks, has 
shown its deep interest in agriculture and these efforts in its behalf by appointing « 
standing Committee on Agricultural Development and Education, and 


Whereas, Taese co nmittees and associations are working for the field demonstra- 
tion bills now before Congress, now therefore 


Resolved, That the Executive Council of the American Bankers’ Association here- 
by recommend to the Congress of the United States now in session the adoption of 
legislation and liberal appropriations in such work. 


The agricultural committee also took up the matter of the land-credit system of 
France and Germany. This system provides for long term payments that sometimes 
run for fifty or seventy-five years the loans being made at a low rate of interest. 

Pierre Jay, chairman of the Law Committee, submitted a report asking all banks 
to express an opinion on the subject of legislation restricting the investment of sav- 
ings bank deposits to certain specified securities. Much debate ensued and the re- 
port was temporarily tabled. 

A. Barton Hepburn, chairman of the Currency Commission, reported on the finan 
cial condition of the country. He suggested that this is not a very good time for 
much activity in money ventures, and it would be better to wait until there is some 
definite action by Congress on some of the pending money bills. 

The Clearing House Section adopted resolutions recommending that hereafter 
clearing house reports include all the transactions of the banks instead of merely the 
balances. 

A committee was named to formulate plans, to be submitted to the annual con- 
vention at its meeting in Detroit, to make all laws uniform relating to trust funds 
and estates. 

At its final session, the council voted against the proposal for establishing the 
Investment Bankers Section of the Association. This came as a complete surprise as 
it was expected the council would report favorably on the plan. The only ground 
for opposition was that the Association is opposed to establishing any more subdi- 
visions of their body. It is understood that steps will now be taken to form an org- 
anization to be known as the American Investment Bankers’ Association through 


which the objects sought to be attained by connection with the National organization 
will be attained. 


The committee on fidelity bonds and burglary insurance reported progress and 
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suggested that a committee of three be appointed with power to act in any emergency. 


Another disappointing feature was the failure of the Executive Council to adopt 
the recommendation of the law committee for a general discussion in the annual con- 
vention regarding the segregation of savings deposits. As a result of the council’s 
action, it may not now be brought up at the convention except upon a two-thirds 
vote of delegates present. 

An invitation was received from Group VIII. of the N. Y. State Bankers Asso- 
ciation comprising the New York City bankers, to hold the next annual convention of 
the National body in that city. Invitations were also received from Boston and 
Seattle. 


——3 


MISSOURI BANKERS’ ASSOCIATION. 
PROGRAMME OF THIRTY-SECOND ANNUAL CONVENTION, 

Secretary W. F. Keyser has furnished the complete programme for the annual 
convention of the Missouri bankers, to be held in Joplin, May 21 and 22. It is 
replete with interesting features, both intellectual and social. The object sought is 
quality rather than quantity; to make the sessions worthy of a full attendance through- 
out without becoming tiresome. 

The first day will be devoted to the usual addresses of welcome, the president's 
annual address, reports of secretary and treasurer followed by reports of group 
chairmen. Addresses will also be delivered by Jas. E. Smith, president Equitable 
Surety Company, of St. Louis, on ‘* The Reason Why”; Hon. J. Adam Bede, of 
Pine City, Minn., on ‘‘ Pursuit of Happiness” and ‘‘ The Banker's Policy toward 
the Farmer,” by Samuel M. Jordon, of the Missouri State Board of Agriculture. On 
the second day a ** Report in behalf of Missouri Chapters A. I. B.” will be made by 
J. Thralls, manager Kansas City Clearing House, and an address by Hon. Robert W. 
Bonynge, of Denver, on ‘* The proposed National Reserve Association.” 

One of the most interesting and valuable features, each year, is a discussion of 
legal topics especially affecting bankers. Wm. McC. Martin, assistant trust officer 
of the Mississippi Valley Trust Company, of St. Louis, will have charge of this part 
of the programme. Mr. Martin is not only a practical banker but a well trained 
lawyer, a combination that eminently fits him for this duty. After a brief address 
on ‘‘ Common Sense, the Law and the Banker,” 2 number of legal topics will be 
discussed under the three-minute rule. The list of speakers is composed of men of 
national prominence and a better entertainment has seldom if ever been offered. It 
comprises a happy combination of wit and wisdom that no banker can afford to miss. 
Elaborate social features have been provided by the Joplin bankers, including a 
general reception, ball, vaudeville entertainment, etc. The present membership of 
the association is 1325. 





IOWA BANKERS’ ASSOCIATION. 


Cedar Rapids is making elaborate plans to entertain the twenty-fifth annual 
convention of bankers to be the largest held in Iowa, or any other state. A highly in- 
structive and entertaining programme is being prepared and a number of speakers 
of national reputation have already been engaged. 

A great treat is in store for those who attend, as plans are being perfected to 
make it the most interesting and profitable convention ever held by the Iowa Bank- 
ers’ Association. 
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THE TRUST COMPANY DINNER. 


About seven hundred persons sat down to the second annual trust company 
dinner, at the Waldorf-Astoria hotel, New York city, on Thursday evening, May 9. 
What is worthy of special mention is that trust companies from thirty-six states 
were represented. 

Colonel F. H. Fries, president of the Trust Company Section of the American 
Bankers’ Association presided. In a few brief remarks before introducing the 
speakers, Mr. Fries stated that out of the 1800 trust companies in the United States, 
1200 of them were members of the Trust Company Section. 

The first speaker of the evening was Mayor W. J. Gaynor of New York City. 
He prefaced his remarks by saying that while he faced 700 ‘* octopuses” making 
altogether one big octopus he was not afraid. He was willing to admit that while 
the bankers had a bad name they were just about like the rest of mankind. The 
Mayor then ridiculed the usury law in N. Y. State, saying it was a nonsensical 
law and should be repealed. 

Governor Simeon E. Baldwin, of Connecticut, followed Mayor Gaynor, his sub- 
ject being ‘* The Trust Company as a State Institution." The Governor made several 
strong points on the question of Federal rights over state banks, and alluded to the 
so-called ‘* Money Trust ” investigation now going on. He said in pant: 

‘‘ The officers of every institution represented here have recently received a 
letter from a committee of the House of Representatives in Congress, with a set of 
eight printed forms, requesting certain information bearing on this subject. The 
questions cover a large variety of subjects. It will take a good deal of time and labor 
and expense to fill up those forms. Some serious questions as to their construction 
will arise. You are naturally asking yourselves what your duty is, in respect to 
these returns. It brings up points of large importance. Has this committee of one 
of the Houses of Congress authority to pass upon the financial condition and financial 
transactions of these state trust companies? Are they accountable to two govern- 
ments? And if they are, can they be accountable to this committee? I do not 
pretend to be able to answer that question, but some hght may be thrown upon it 
by the proceedings following the failure of Jay Cooke & Co., some thirty or forty 
years ago. A similar committee was then appointed by the House of Representatives 
to inquire into the existence and doings of a real estate pool in which Jay Cooke & 
Co., who were then in bankruptcy, were said to have been concerned. Some other 
people charged with being members of it were summoned to testify before the 
House. They refused to respond. They were committed, by order of the House, 
for contempt. They appealed to the courts, and the courts decided that such an 
investigation was beyond the powers of the House of Representatives.” 

Wm. Livingstone, president of the American Bankers’ Association was then 
asked to introduce Hon. Chauncey M. Depew, who entertained the guests with one 
of his characteristically. humorous talks. 

Among those seated at the speakers’ table were: Oliver C. Fuller, of Milwaukee; 
F. H. Goff, of Cleveland; Geo. F. Baker, chairman of the board of directors of the 
First National Bank, of New York; J. P. Morgan, Jr.; E. C. Converse, president 
and Wm. C. Poillon, vice-president of the Bankers Trust Company, New York; E. 
S. Marston, president Farmers’ Loan and Trust Company and Clark Williams, 
president of Windsor Trust Company, New York. 

It is unanimously conceded that the trust company banquet of 1912 was one 
of the most brilliant and enjoyable festivities ever held by bankers in New York 
City. It may also be said that very much of the success of the occasion can be at- 
tributed to the indefatigable efforts of Philip 8S. Babcock, Secretary of the Trust 
Company Section of the American Bankers’ Association. 





MARINE NATIONAL BANK, BUFFALO, N. Y. 


THE BANK’S FUTURE HOME WILL BE ONE OF THE FINEST STRUCTURES 
OUTSIDE OF THE METROPOLIS. 


Buffalo is to have a new seventeen-story building. The Marine National Bank 
will erect it and occupy the entire first floor which will be fitted up as one of the finest 
banking houses in this country. It is to be located on the northeast corner of Main 
and Seneca Streets, being the lot, 80 by 200 feet, now occupied by the Brown Build 
ing and was purchased by the bank about one year ago. It was announced at the 
time that work on the demolition of the old building and preparation for erection of 
the new one would begin May 1, 1912. 

Considerable time was spent by the directors in determining whether to build 
simply a banking structure of a reasonable height covering the entire lot, or else a 


FOYER OF NEW BUILDING OF MARINE NATIONAL BANK—FOUR STORIES HIGH 


Elevator entrance and entrance to bank. 


high office building. It was finally decided to adopt the latter type, and the result 
will be a building 233 feet high above the sidewalk, of the finest and most modern 
style of office construction. The idea in selecting this type of building was that ten- 
ants would desire to obtain the safest quarters without regard to price, and also that 
such offices should not only be comfortable in themselves but convenient to the 
financial center of the city. As will be seen all these details have been thoroughly con- 
sidered and provided for. 


Much time has been consumed in deciding as to foundations of the proposed build- 
ing. In consideration of its great height it was desired if possible to find a rock 
bottom. After a series of tests rock was finally discovered at a depth of sixty feet 
below the surface of Main street. Upon this the foundations will rest; and the future 
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home of this institution always known, financially,to be ‘‘solid as a rock ” will be foun- 
ded literally on a rock. When completed, the building will be 68 feet higher than 
any other structure in Buffalo and really equivalent to a nineteen-story office building 


of the usual type. As the four lower floors are to be made into one great banking 


NEW BUILDING OF MARINE NATIONAL BANK, BUFFALO, N. Y. 
View looking up Main Street. 


room the ceiling of which will be fifty feet above the street level, some idea can be 
formed as to the grand scale on which the work is planned. 
The illustrations given herewith show, to some extent, what this building will 
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mean to greater Buffalo. As to details: First, the building will be absolutely fire 
proof. There will not be wood enough used in its construction to make an old-tim« 
Loco Foco match. It will not only rest upon rock but nothing will be used in the struc 
ture or its finishings but brick, stone, marble, concrete, iron, steel and bronze. Even 
the doors, windows and casings are to be of a material that will not burn. The only 
inflammable substances will be the possible scraps in the waste paper basket and the 
occupant’s wooden furniture. The elevator and stairs are closed at each story with 
wired glass, fireproof doors, so that every oftice is a unit and practically as secure 
as a safe deposit vault from fire or smoke. 

The great banking room occupies the entire main floor, is 75 feet wide and 170) 
feet long and in size and magnificence is not exceeded by many banks in this country. 
It is reached by passing through the entrance foyer on the Main street side, which 
also leads to the bank of nine elevators for office use and also the safe deposit 
department below. The foyer will be finished in stone, marble or terra cotta with 
terra cotta ceiling, the whole in a style artistic and grand, simple yet attractive. 

The safe deposit department will excel anything ever attempted in this country 
except as to size. The safe deposit vault itself is to be of the Carnegie armor 
plate (doors twelve inches thick), standing on a monolith of concrete, and surrounded 
by two feet of concrete on the sides and top. The cash vault of the bank will 
be ten by nineteen feet and there will be additional vaults for the storage of books, 
silver, etc. 

The entire floor above the banking room is to be utilized for the private work 
of the bank, the library, employees’ dining room, etc. The office floors contain 
a total of 234 offices in size, approximately, 20 by 28 feet. They can be subdi- 
vided or changed to suit the wishes of tenants. 

To fitly describe this great building when completed it can be briefly stated, 
that it will not only be architecturally b:autiful, of the best material and construction 
—an adornment to the street on which it is located and something for Buffalonians to 


point to with pride—'t also a lasting monument to the Marine National Bank. 


THE SANTO DOMINGO NATIONAL BANK. 


No better illustration of American enterprise has been exhibited in late years 
than the establishing of a bank in the Dominican Republic by Mr. Simuel M. Jarvis 
and associates. It is located at Santo Domingo City under the title of Banco Na- 
cional de Santo Domingo, with a cash capital of $500,000. It is understood, how- 
ever, that this amount will be increased to $2,000,000 as the business requirements 
warrant. 

The business interests of Santo Domingo have always been seriously handicapped 
through the lack of banking facilities. In fact there has never becn a regular bank- 
ing institution in Santo Domingo. But hereafter merchants will be able to make 
their collections regularly through this bank and its branches which cannot fail to 
materially stimulate all kinds of trade throughout the Island. 

There has been a noteworthy increase of trade with the United States in Santo 
Domingo since our government in 1907 was placed in charge of the finances there. 
Hence the establishment of a bank became a necessity; and the fact that an arrange- 
ment has been made for it to be the bank of issue reflects much credit upon Mr. 
Jarvis and his associates. 

Mr. Jarvis was also the founder of the National Bank of Cuba, at Havana, the 
Cuban Telephone Co. and a number of other enterprises in Cuba. 





OBITUARY. 


PLINY BARTLETT. 


Mr. Pliny Bartlett, who for fifteen years has been the Chicago representative of 
the Financial Chronicle, died in that city on April 20, from the effects of a paralytic 
stroke that he suffered on the 14th of March last. Mr. Bartlett’s name and face had 
become more familiar to Chicago banks and financial institutions than any other man 
in financial newspaper work. Although quiet and reserved in demeanor his disposi- 
tion was always genial which gained for him the confidence of all with whom he 
came in contact. 

Mr. Bartlett was born in Hamilton, Ohio. He was a graduate of Amherst 
College and engaged in newspaper work in Minneapolis soon after his graduation. 
He later became an editorial writer for a Philadelphia and Boston book publishing 
house. Thus his business career was largely devoted to literary work. He was a 
member of the University Club of Chicago, and had a host of friends in University, 
as well as in financial and newspaper circles. A daughter in London, England, and 
a son in Montana survive him. 


FOREIGN CURRENCIES AND FOREIGN EXCHANGE RATES. 


Under these titles the Bankers Publishing Company, New York, has published 
two very useful cardfolders, one giving the weights, fineness and value in our own 
money, of the currencies of the world, segregated by countries having the gold 
standard, silver standard,.etc.; the other giving the exchange rates, or equivalents 
of their money in terms of our own and of our money in terms of theirs, with the 
maximum and minimum rates of exchange (prices for drafts) prevailing at the 
present time. The banker who comes in contact with customers and others who 
receive foreign coin or want it for any purpose, or who receive or need foreign drafts, 
will find the tables exceedingly valuable. 

These tables are, properly speaking, extracts from a publication by the same 
company entitled ‘‘ The Currencies of the World.” 


ANNUAL MEETING OF CUBA CHAPTER, A. I. B. 


May 1, the annual meeting of Cuba Chapter, American Institute of Banking 
was held in the National Bank Building, at Havana. The following were elected 
officers for the ensuing year: W. H. Morales, president; Virgilio Vidal, vice-presi- 
dent; F. O. Peres, secretary; J. R. Bandujo, assistant secretary; Ramon Calcerin, 
treasurer. 

In referring to the successful work of the organization in Cuba, the newly 
elected President paid a tribute of praise to Mr. Olavarria, his predecessor, and the 
other officers, for the unity of purpose and high spirit which have characterized their 
labors since the inception of the Chapter in the Island. 

F. O. Peres was elected delegate to attend the annual convention of the A. I. B. 
at Salt Lake City, in August next. It was also decided to hold the annual outing 
of the Chapter at Matanzas, on some day during the present month. 
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NEW JERSEY BANKERS ASSOCIATION. 


NINTH ANNUAL CONVENTION. 


‘THE ninth annual convention of the New Jersey Bankers Association was held at 
the Hotel Chelsea, Atlantic City, May 3 and 4. In point of numbers it was the 
largest ever held and in other respects may be set down as the most successful. 

After the convention was formally organized the members and guests listened 
to addresses on various financial topics, among them being the following: “ Inter- 
est on Deposits,” by Edward S. Pierson, president Greenville Banking & Trust Com- 
pany; ‘* Desirability of Commercial Paper as a Bank Investment,” by J. Herbert 
Case, vice-president Franklin Trust Company, Brooklyn, N. Y.; ‘‘ Bonds as a Bank 
Investment,” by John D. Everitt, president Orange National Bank; ‘‘Effect of the 
National Reserve Association on the Banks and Trust Companies of New Jersey,” 
by U. H. Mc Carter, president Fidelity Trust Company, Newark. 

At the annual banquet, held in the evening, the speakers were Hon. Franklin 
Mac Veagh, Secretary of the Treasury and Francis H. Green, of the State Normal 
School, West Chester, Pa. Governor Wilson, of New Jersey, who was expected to 
address the convention was not able to be present on account of illness. The feature 
of the evening was the address of Mr. Mac Veagh who spoke on the ‘“ Pressing Need 
of Monetary Reform,” saying in part: 

‘* I do not consider that the bill reported by the Monetary Commission should 
be accepted without reservation or change. It is a measure that inits main features 
can be accepted by Congress because it is accepted with respect to its main features 
by so nearly the entire authority of the country that it is hopeless to expect any mone- 
tary measure ever to have a greater authority behind it. 

‘*A committee of Congress, dealing with the question in a non partisan spirit, 
could readily form its own judgment, and therefore Congress could form its own 
judgment without delay, and the whole question could be disposed of without con- 
tinuing the ‘inexcusable waste of time.’ Such details of the law as required change 
would make those requirements known within a short time after the law was in force 
and could be altered when the occasion required. 

‘‘It would be well to have the law in good working order before the country 
suffered from another panic. It is true that thereare no financial portents in the 
sky, but how many foresaw the panics of 1893 and 1907? One of the facts accepted 
as the result of the study of monetary facts and questions, is that panics are not 
necessary —they are a matter of national choice. We might as well refuse to learn 
the lesson taught us by the awful disaster of the Titanic as to refuse to be taught 
by the awful disaster of the panic of 1907." 

In regard to the matter of the so-called “‘ money trust’ investigation the Secre- 
tary said: 

“‘I have no doubt that the investigation by the Banking and Currency Commitee, 
now proposed, into the question of a ‘money trust’ will find that while the Mone- 
tary Commission has with great pains invented provisions to protect the National 
Reserve Association from any possible control by a concentrated money power, it 
has failed to protect our banks from such control. For there are two matters to be 
considered; first, the control of the National Reserve Associaticn, and secord, 
the control, outside of the National Reserve Association, of the money power of the 
nation. In my judgmentit will be of but partial importance to protect the National 
Reserve Association by any device of restricted representation cn the boards of 
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direction, if actual ownership and actual control of the banks themselves is encourag- 
ed or permitted. 

‘“‘T have never felt willing to forbid big business which is the result of normal 
evolution, but I think it very unwise to press it forward where it is not necessary. 
Pienty of big business is undoubtedly normal and therefore civilizing; but not all of 
it is. 

‘«T think it is a mistake to assume it unwise to restrain rational banks from own- 
ing other national banks. I think the Monetary Commission is wrong. Itis running 
counter to public interest, it seems to me, to bind national banks together. An es- 
sential of the value of the national banking system lies in the absolute individuality 
of ownership and control of each national bank inthe system. The national banking 
system should be democratic, not oligarchic.” 

The second day was devoted to the usual routine work, reports of committees, 
election of officers, etc. After adopting the following resolutions the convention ad- 
joined sine die: 

Tne first provides that the support of the association be extended to the National 
Citizens’ League in its campaign for the education of the public as to the weak spots 
in the present banking system, and recommends that each bank appropriate one- 
tenth of 1 per cent of its surplus for this purpose. 

The second recommends the retention of the present laws governing bank taxa- 
tion and the third provides, for the appointment of a committee to confer with the 
Secretary of State to obtain the revision of the laws covering depositions by banks of 
bonds for the faithful performance of trusts. The resolution recommends that this 
matter be taken out of the prerogative court and placed in the hands of the Com- 
missioner of Banking and Insurance. 


ANOTHER BANK MERGER—A HISTORICAL LANDMARK GONE. 

With the amalgamation by the Hanover National Bank of New York City of the 
Gallatin National there disappears an institution whose origin recalls some of the most 
intere ting financial history. Albert Gallatin, who founded the bank about 1830, had 
been Secretary of the Treasury and was a high authority on finance. Although poli- 
tically opposed to Hamilton, he unqualifiedly indorsed the central bank system, and 
worked energetically to reestablish the system after the panic of 1837, but in vain. 
His writings on finance were very-voluminous and not only instructive but authorita- 
tive. His bank has always been one of the soundest in the city, although not very 
large; its personnel has always been maintained at a high standard. No account of 
its history would be complete without mention of Frederick D. Tappen, for many 
years its president, and one of the most active leaders in the financial world in his 
time, notably serviceable during several of the crises since 1880. 

The Hanover National had reached such a prominent position in the city, with 
its $L00,000,000 of deposits, that the addition of the $11,000,000 of the Gallatin do 
not add very materially to its prestige and strength; but if with the merger there is 
an anilgamation of interests, as appears to be the case, there is a substantial gain not 
measnrable in mere dollars and cents. 
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RESERVE AGENTS APPROVED iN APRIL. 


The following banks were approved as Reserve Agents in April: 

Mechanics & Metals National Bank, New York, for First Nat. Bank, Peru, IIL; 
Haskell Nat. Bank, Haskell, Okla.; Tonkawa Nat. Bank, Tonkawa, Okla.; Konawa 
Nat. Bank, Konawa, Okla.; Third Nat. Bank, Buffalo, N. Y.; Wells Fargo Nevada 
Nat. Bank, San Francisco, Cali.; First Nat. Bank, Libertyville, Ill.; Citizens Nat. 
Bank, Los Angeles, Cali. 

National Park Bank, New York, for First Nat. Bank, Spearville, Kans. 

Hanover National Bank, New York, for Clovis Nat. Bank, Clovis, N. M.; First 
Nat. Bank, Pharr, Tex.; Lebanon Nat. Bank, Lebanon, Oreg.; Indiana Harbor Nat. 
Bank, East Chicago, Ind. 

Chase National Bank, New York, for Citizens Nat. Bank, Edmond, Okla.; Union 
Nat. Bank, Mahanoy City, Pa.; First Nat. Bank, Vat Nuys, Cali.; Citizens’ Nat. Bank, 
Merrill, Wis. 

Fourth National Bank, New York, for National Bank of Commerce, Sioux City, 
Iowa; Farmers Deposit Nat. Bank, Pittsburgh, Pa. 

Liberty National Bank, New York, for Mechanics Nat. Bank, Concord, N. H.; 
Franklin Nat. Bank, Philadelphia, Pa. 

Irving National Exchange Bank, New York, for Middletown Nat. Bank, Middle- 
town, Conn.; Nichols Nat. Bank, Nichols, N. Y.; City Nat. Bank, Greeley, Col.; Phil- 
adelphia Nat. Bank, Philadelphia, Pa.; Lincoln Nat. Bank, Pittsburgh, Pa.; Strafford 
Nat. Bank, Dover, N. H.; National Bank of Sayre, Pa. 

Mercantile National Bank, New York, for First Nat. Bank, Silver Creek, N. Y. 

National Nassau Bank, New York, for Fifth-Third Nat. Bank, Cincinnati Ohio. 

Chatham & Phenix National Bank, New York, for Rahway Nat. Bank, Rahway, 
N. J.; Jackson Nat. Bank, Jackson, Ga.; Merchants’ Nat. Bank, Raleigh, N. C. 

American Exchange National Bank, New York, for Jewell County Nat. Bank, 
Burr Oak, Kans.; Traders Nat. Bank, Fort Worth, Tex.; First Nat. Bank, Rosebud, 
Tex.; American Nat. Bank, Nashville, Tenn. 

Seaboard National Bank, New York, for First Nat. Bank, Mount Healthy, Ohio; 
National Bank of Grand Saline, Tex. 

Coal & Iron Nationa! Bank, New York, for First Nat. Bank, Barnesboro, Pa. 

Merchants’ National Bank, New York, for Lockwood Nat. Bank, San Antonio, 
Tex. 

Continental & Commercial National Bank, Chicago, for Reading Nat. Bank, 
Reading, Pa.; City Nat. Bank, Decatur, Tex.; First Nat. Bank, Decatur, Ala.; Farm- 
ers & Merchants Nat. Bank, Roff, Okla,; First Nat. Bank, Staunton, Ill.; First Nat. 
Bank, Breckenridge, Minn.; Corn Exchange Nat. Bank, Omaha, Neb.; Indiana Har- 
bor Nat. Bank, East Chicago, Ind.; First Nat. Bank, Coal City, Ill.; Citizens’ Nat. 
Bank, Merrill, Wis. 

Fort Dearborn National Bank, Chicago, for Exchange Nat. Bank, Tulsa, Okla.; 
City Nat. Bank, Roanoke, Va.; Taylorvilie Nat. Bank, Taylorville, Ill.; South Texas 
Commercial Nat. Bank, Houston, Tex.; Indiana Harbor Nat. Bank, East Chicago, 

Ind.; First Nat. Bank, Portsmouth, N. H. 

National City Bank, Chicago, for Crocker Nat. Bank, San Francisco, Cali.; Live 
Stock Nat. Bank, So. Omaha, Neb.; Security Nat. Bank, Pasadena, Cali. 

National Bank of the Republic, Chicago, for Ohio Nat. Bank, Columbus, Ohio; 
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Wells Fargo Nevada Nat. Bank, San Francisco, Cali.; Milmo Nat. Bank, Laredo, 


Tex. 

Corn Exchange National Bank, Chicago for Commercial Nat. Bank, Abilene, Tex. 

Girard National Bank, Pniladelphia, for Fourth Nat. Bank, Columbus, Ga.; 
Aquidneck Nat. Bank, Newport, R [.; National Bank of Brunswick, Brunswick, Ga.; 
Peoples Nat. Bank, Blairstown, N. J. 

Philadelphia National Bank, Philadelphia, for Heard Nat. Bank, Jacksonville, 


Fla. 

Corn Exchange National Bank, Philadelphia, for First Nat. Bank,Ossining, N.Y.; 
Old Lowell Nat. Bank, Lowell, Mass.; First Nat. Bank, Juniata, Pa. 

Franklin National Bank, Philadelphia, for Citizens Nat. Bank, Warren, Pa.; Ameri- 
can Nat. Bank, Nashville, Tenn. 

Third National Bank, St. Louis, for First Nat. Bank, Versailles, Mo.; Exchange 
Nat. Bank, Pittsburgh, Pa.; First Nat. Bank, Clarendon, Tex.; Latimer Coun'y Nat. 
Bank, Wilburton, Okla.; National Bank of Shawneetown, Shawneetown, Ill.; First 
Nat. Bank, Haskell, Okia.; Security Nat. Bank, Pasadena, Cali.; First Nat. Bank 
Waldron, Ark. 

First National Bank, Cleveland, for Prescott Nat. Bank, Prescott, Arizona. 

Second National Bank, Pittsburgh, for Merchants Nat Bank, Defiance, Ohio. 

Mellon National Bank, Pittsburgh,for American National Bank, Nashville, Tenn. 


—— 
BOOK NOTICE. 


WEBSTER’S NEW INTERNATIONAL DICTIONARY. 

When the first edition of Noah Webster’s Dictionary was published eighty-four 
years ago, it was in two volumes quarto, bound in rough leather, and each volume 
about the size of the reports issued annually by the Comptroller of the Currency or 
the various state banking superintendents. It was sold chiefly by subscription being 
taken by colleges, libraries and public schools and having, of course, a very limited 
sale. In 1843 the present firm of G. & C. Merriam Co., Springfield, Mass., began 
publishing the dictionary which has been issued, at intervals, up to the present time. 
The author had no idea what a book would be developed from that humble beginning, 
and if he were on earth today would hardly recognize ‘+ Webster's New-International ” 
as his grown-up offspring. Nearly ten years have been consumed by trained scholars 
and eminent specialists in producing the most terse and accurate statements of facts 
in science and art, and at the enormous expenditure of over $400,000. The result is 
the most complete and useful work of the kind ever published. 

The present edition kas 2,700 pages, contains 400,000 words, 6,000 illustrations 
and type matter equivalent to a 15-volume set. It contains more information of in- 
terest to more people than any other dictionary. It is a veritable encyclopedia and 
all in one volume. It is the only dictionary with the new, divided page and as truth- 
fully stated, ‘*the most remarkable single volume ever published.” The pictorial 
illustrations have been selected primarily for the clear explication of the subject under 
treatment and not mere display. The department of synonyms is absolutely new, 
and the amount of information available on each word is in many cases doubled and 
in some, more than trebled. The book has a handsomer and more substantial binding 
than its predecessor and the typography and mechanical features are in the best style 
of the Riverside Press. These are only a few of the many features which make the 
‘* New [nternational” a work to be desired by all. A pamphlet, containing sample 
pages and all the information necessary will be sent on application to the publishers, 
above named. 
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COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the New 
York Clearing House for the weeks ending May 6, 1911, and May 4, 1912, respectiy ely, 
together with a computation of the proportionate increase or decrease of deposits for the year: 














































Loans and Loans and Legal Net | 
Discounts, Discounts Deposits, Deposits, Deposits. 
BANKS. | Average, | Average, * Average, Average, |Per Cent.of 
1QII. 1912. IQIt. IgI2. | Inc. Dee 
Bank of N. Y. N. B. A....| $21,386,000} $21,229,000]] $ 19.67 1,000) $ 19,153,000; .... | 2.6 
Bank of the Manhattan Co. 35.250.000 32,600,000 40, 150,000 33,100,000) ....| 5.1 
Merchants’ National ..... 21,283,000} 20,389 000 22,07 5,000 20,826,000! ....| 5.6 
Mechanics & Metals Nat.. 51,883,700) 57.538.000 52,249.600} 56,516,000, 8.1). 
Bank of America........ 26,979,300 27,457,000 27,541,200) 28,103,000} 2.0)... 
Pema Cay. .........- 174.779.300| 192,177,000 195,698,700] 191,901,000) ... | 1.9 
Chemical National....... 31,171,000 30.480,000 29,780,000} 27,820,000 «| Om 
Merchants’ Exch. National| 7.434.200) 6,860,000 7,601, -10C) 6,938,000 3.7 
N2&. Butchers & Drovers. 2,452,400 2,286,000] 2.394.300 2.369,000| .. 1. 
rr 8,214,600 8.713,000} 9,352,800) 9 836.000} 5.1 
American Exchange Nat. | 41,933,700 42 014,000] 42.371.700| 41,507,000] ....| 2. 
Nat. Bank of Commerce..} 15 3.260,300} 140,242,000] 137,566,100] 115,405.000) ... 16.1 
Mercantile National. ..... 14,448,800] 14,314,000} 11,338,200) 11,382,000 1 Re 
RR SEN te rae 3:934.300| 4.339,000 3.474.500) 4,083.000} 17.5 
Chatham & Phenix Nat... 15,225,600) 17.3 16,000 15,472,200 17,639,000] 14. 
ee aa ee 1.424.900] 1,941,000] 2,349,900 2,261,000 ... | 3.7 
Hanover National *......| 84.207.000} yy pis 92,700. 300} 87,956,000] ....| 5.1 
Citizen’s Central National 21,818,000) 22,605,000} 21,273,900 21,643,000] 1.7 
National Nassau......... 9.081 800} 10, 820,000] 10 614,800! 13,015,000] 22.6 
Market & Fulton Nat..... 8,876,700) 9,458,000] 8,680.400 9 748,000] 12.2 
Metropolitan Bank....... 10,350, too 11,665,000) 10,559.80¢ 12,044,000] 14. 
Corn Exchange.......... 46. 266,000 49,243,000] 54.776,000 58.028,000] 5.9)... 
Importers & Traders’ Nat | 5.892,000) 25,112,000) 23.115,00¢ | 422.219.6000] ....| 3.8 
National Park...... er shasased 84.931,000} 90,437,000 $8.303.000| ....| 2.3 
East River National..... 1,490,990} 1,403,000] 1.67 3.900 1,773,000} 5.9.. 
Fourth National...... ; 33,690,000] 31,390.000) 36,826,000] 32,666,000 11.2 
Second National.. ...... 13,852,000]  14.128,000} 1 3.952,000 1 3.753.000 1.4 
First National .......... 118,787,600] 115.595,000]] 113,763,300) 109 183,000 4. 
Irving National Exchange 25.114.300| 25,031,000) 27.651,500 26,936,000 2.5 
RR ee 3.467 ,000 3,461,000} 3.64 1,000 3,633,000] ... 2 
N. Y. County National... 7.556.600 8,454,000] 7 646,600 8,782,000) 14.8)... 
German-American: ...... 4,272,900] 4.156,000| 4.188 800 4.026,000] ... | 3.8 
Chase National.......... 82,075,000] 92,722,000 88.807.000] 103,867,000] 16.9 .... 
Fifth Avenue............ 13,017,100} — {3,578,000 1 4.580.900 15.288,000} 4.8 . 
German Exchange....... 3,540,000 3.394,000 3.47 5.000} 3.556.000} 2.3 
ee 5.480, 200 5.67 3.000} 6 444 700) 6,610,000; 2.5 
Lincoln National........ 15.446.000 14.786,000| 16. 520,800) 17,569,000} 6.3 
Garfield National........ 8.632.500) 9.069,000 8. 808.600 9,337,000) 5.9 
Pith National .......... 3.386. 300) 3.392.000 3.466, 200) 3,637,000] 4 9\.-- 
Bank of the Metropolis. . . 13 287.000] — 12.898,000 13.662 400,  12.817,000| ... | 6.) 
West Side Bank......... 4.105.000 4.41 7,000} 4.943.0co| 5.124,000] 3.6). 
Seaboard National....... | 23,279,000]  24.709.000 27,380,000 29,621,000} 8.1). 
Liberty National......... 21,986.400 1 1.765.000} 23.917,000 24.777.000| 3.5)- 
N. Y. Produce Exchange. 8,521,800] 9.27 2,000 10.117,900| 11,109.000| 9.7). 
By 550 Keviecinces 15,549.000| 16, 101,000) 20,193,000 21,480, ooc| 6.3]. 
ads nicchsiseel + mranasas ee eee | 15.183,0c0| ....|--- 
Coal & Iron Nat'l Bank.. 6,346,000) 6,002,000 6,690,000) 5.975.000] ... |10.6 
Union Exchange Nat. .. 9.307,300} 9.75 1,000} 9,412,600 9,892,000} 5 . 
Nassau Nat., Brooklyn...)  ........ | RAMEE... <cnteces ch 7,169,000] ....|..-- 
— — = | | — — — 
, ERE eran $1.351.953.500, $1,381,850 ocoll$1,405,872, 100 $1,410,558,coo! 








* United States Deposits included, $1,525.100. 
* Consolidation of Hanover Nationa! and Gallatin National Banks. 
The returns of the trust companies for May 4, 1912, willbe found on page xviii. 





